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Preface

This background study is part ®he Farmers’ Rights Projeciyhich ad-
dresses farmers’ rights related to plant genetic resouasdbgey are re-
cognized in the International Treaty on Plant Genetic Resowcé®bd
and Agriculture. The Farmers’ Rights Project aims to progidempir-
ical basis for proposals to the Governing Body of the Interndfireaty

on the realization of farmers’ rights. The first phase of th@eptoMarch
2005 — June 2006, comprises a literature and document survey on the his-
tory of farmers’ rights, an international questionnaire sureepegng 30
countries in Asia, Africa, the Americas and Europe, four in-deqtimtcy
case studies on the situation of farmers’ rights in Peru, Ethitpiia
and Norway respectively, and a final synthesis report. Thenfisdare to

be presented at a side event at the first meeting of ther@ng Body of
the International Treaty in June 2006. Starting in March 2005, thecproj
is being carried out by the Fridtjof Nansen Institute (FNI), sttppoby
the Norwegian Ministry of Foreign Affairs. The GTZ SectoojBct Peo-
ple, Food and Biodiversifycommissioned by the German Federal Minis-
try for Economic Cooperation and Development (BMZ), is contributing
to the Farmers’ Rights Project with two of the four coumige studies,
and is an important discussion partner in all phases of the project.

The present study is one of the four country case studies avidgs an
in-depth analysis of the situation of farmers’ rights in Pdra,darriers
and options to their further realization and an overview of sta#tehol
perceptions in the country on the issue of farmers’ rights. As a merhber
the Andean Community, Peru has adopted extensive legislationiraffect
farmers’ rights, which enables us to draw important lessonghior
realization of these rights in Peru as well as in other degntvith simi-
lar legislation. The study shows that the present legislatioaccess to
genetic resources and the protection of traditional knowledgnot
necessarily conducive to farmers’ rights, but that it may plagevay for
awareness of the importance of these rights and provide afguodia-
tion for their specific realization. Moreover, the study shows kial
farmers’ rights are to local and indigenous communities and to#ire-
tenance of plant genetic diversity in agriculture.

The study has been written by Manuel Ruiz Muller, DirectohefReru-

vian Society for Environmental Law (SPDA), with support from the
GTZ, and following the joint guidelines for the four case studfgs.
would like to thank the author for close and good co-operation throughout
work with the study and for an interesting and highly valuableribont

tion to The Farmers’ Rights Project

May, 2006
Eschborn, Germany Lysaker, Norway
Annette von Lossau Regine Andersen
Project Manager Project Leader
Sector Project The Farmers’ Rights Project
People, Food and Biodiversity FNI

GTZ
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Note by the author

In order to understand who are the main beneficiaries of FsrRights

in Peru, it is important to clarify beforehand some of the conaeeipish

will be used in this study. Terms such as indigenous people, indigenous
peoples, peasant communities, indigenous communities, local communi-
ties, farming communities, tribal groups, native communitiescantpbe-
sinosare often used randomly to refer to the same group of persons. |
the case of Peru, the situation is as follows. There is a rsidge of
farmers, depending on their location (Andes, Coast or Amazontgdhe
nologies they use, the type of crops they grow, the extensionwthay
cultivate, their access to markets and credit, etc. Witinese types of
farmers there are very smalhmpesinocand native communities which
descend from indigenous people which were present in Peru before the
establishment of the Spaniards and the formation of the modamidter
State. Thesecampesinosand natives descend from Incas, Mochicas,
Shipibo and other ancestral cultures that flourished during diffeemt

iods in history and dedicate themselves primarly to farmimd) agri-
culture in the Andes and Amazon respectively. They are part a¥iger
indigenous people as defined by the ILO Convention 168mpesinos

and natives are also formally recognized as such by natiorislatem.
There are also smatampesinand native communities which appeared
more recently in history and which do not necessarily descend &nom s

of the major Peruvian cultures, but are nevertheless smalkeffarin
terms of their land possessions, agricultural practices agdgement

with local and national markets.



Executive Summary

This case study provides an overview of the state of FarrRéghts in

Peru in terms of public policies, legislation and specific jptejeStake-
holder perceptions on the contents and prospects of the realization of
Farmers’ Rights are compiled as a basis for conclusiors regard to
options for Peru. Finally, recommendations with regard to theofdlee
Governing Body of the International Treaty on Plant Genetic Ressurc
for Food and Agriculture are presented.

Chapter 1 describes the social and economic situation fanulgre in

Peru. It offers factual data and information on the differepegyof
agriculture (small, medium and large scale) and identifoesesof the

key features of each. As a centre of origin and diveasifio of potatoes

and a range of other crops, Peru is in a situation where higidygiive,

high input-based, intensive, export-oriented agriculture coexists

small plot, subsistence, diversified and extensive farminctipes, espe-
cially in the Andean region. The smalampesinofarmers and native
farming communities in the Amazon and the Andes are the main conserv-
ers of genetic diversity, native crops and their wild relatives.

Following this description of the general situation for agricelin Peru,
Chapter 2 analyses the state of Farmers’ Rights indbtetiy. Peru has
made considerable progress in some of these areas. A sddas @ind
regulations address the protection of traditional knowledge. Iviqosirt-

antly, Law 27811 for the Protection of Collective Knowledge ofdadk

ous People is a milestone in this regard. The right to partidip#te fair

and equitable sharing of benefits derived from access to and ptmnof
genetic resources for food and agriculture has been recognizesdiies

of laws and regulations. Most importantly, specific projectscivhin-

volve accessing and using farmers’ seeds and genetic resamateheir
related traditional knowledge, have incorporated benefitirghaondi-

tions and commitments. These arrangements have, however, so far not
resulted in any benefit sharing. Participation in decision-ngagrocess-

es has also progressed through the involvemecdmpesinosind small-

scale farmers (represented through their organizations) idr#fiing of

and consultations on specific acts of legislation. Finallyritte to save

and use seeds is also recognized by national law (Decision 345 on a
Common Regime on the Protection of the Rights of Breeders). Téetre
commitment to adhere to UPOV 1991 (as part of the Peru—US Free Trade
Agreement) may impact on the future recognition of this right.

Chapter 3 provides an overview of the perceptions of various stake-
holders pertaining to Farmers’ Rights. Individuals from thegpe sector,
NGOs, public officials, etc. express their opinions regarding tieab
content, relevance and implementation of Farmers’ Rights in Peru.
Clearly, there is still limited understanding regarding tkkeps and
implications of these rights in the context of the FAO Imdional
Treaty. Most striking is the very wide range of perceptidmsua what
exactly the ternfrarmers’ Rightamnean and imply.

As a general conclusion of the report, Farmers’ Rights appear to be a very
important tool for farmers (especialbampesinosand native communi-
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ties) to ensure the legitimacy of the traditional pragtiof saving,
reusing and exchanging seeds. Though at present there seemdtte be li
evidence regarding limitations to this right, promotion of the obke
modern varieties, strengthening of the seed certificatiorsyand con-
solidating plant breeders rights could certainly affeaditronal farming
practices in the near future and, ultimately, impactnoligenous as well
ascampesinaultures and livelihoods, genetic diversity and conservation
in general. Derived from the CBD, the protection of traditioradvi-
ledge and sharing of benefits from the use of genetic res®walso
appear to be key concerns of policy development and implementation i
the country. This is the area where, arguably, most progress éas be
made over the years. However, it turns out that the impletimmtaf
these policies has not necessarily been conducive to theatiealiof
Farmers’ Rights, as they contain disincentives for the rspaf seeds
and propagating material among farmers and have produced hiardles
the conservation of agrobiodiversity. Thus, an important challenge
correct the direction of these policies to support the remizadf
Farmers’ Rights and the implementation of the International Treaty.

Awareness raising regarding Farmers’ Rights among a vadger of
stakeholders and the implementation of the National Agrobiodiyersit
Program and Action Plan would be further points of departure for a
national strategy to strengthen and consolidate efforts to nmeple
Farmers’ Rights. This should be complemented by the creation of
incentives to promote the use and consumption of native and logss, cr
which would be patrticularly important farampesinosand native com-
munities, as these have so far been excluded from the systkims and
thus options to strengthen their productive systems. Finally, patent
conflicts between Constitutional provisions recognizing the right
cultural identity — and the impacts a system such as UPOV 1891 m
have on cultures — is a matter which will require furtaealysis and
debate.

The Governing Body of the FAO International Treaty could play an
instrumental role in instructing potential donors to support gietviar-
geted at implementing Farmers’ Rights. Furthermore, the Gimgern
Body should define the specific scope of Farmers’ Rights mvitthich

the respective provisions of the International Treaty are impkment-

ed at the national level. In this context, there is also a weaddress the
risks of implementing provisions of the CBD in ways thatdegimental

to the protection and promotion of farmers’ rights under the Iniers
Treaty, as shown in the case of Peru. Finally, the Governing Baalyds
develop mechanisms which ensure that the benefits derived frossacce
to and use of genetic resources are effectively sharedswitlll scale
farmers.

Vi
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Introduction

Since its appearance in the context of the debates on #radtional
Undertaking on Plant Genetic Resources of the United Natiood &nd
Agriculture Organisation (FAO) in 1986, the concept of Farmights

has generated continued political, economic, social, cultural and legal dis-
cussions.

In 2001, the International Treaty on Plant Genetic Resources far Foo
and Agriculture (FAO International Treaty) was adopted byRA®©. It
provides for the recognition and realisation of Farmers’ Rigftte FAO
International Treaty recognises past, present and future coiunibugf
farmers in all regions of the world in conserving, improving anradking
available plant genetic resources for food and agricultutbeabasis of
Farmers’ Rights. Its preamble highlights the necessity of gtiom
Farmers’ Rights at the national as well as international levels.

The FAO International Treaty does not define the concept, htgsst
explicitly that the responsibility for implementing its provisiom Farm-
ers’ Rights rests with national governments. Governments aee tfr
choose the measures they deem appropriate, according to theiandeds
priorities. Each country will determine the specific contamd substance
of Farmers’ Rights, according to national needs. However, spatién-
tion should be given to the protection of traditional knowledaie,and
equitable distribution of benefits derived from the use of tpigmetic
resources and participation in decision-making processes, adwass-
ing development of the substantial contents of Farmers’ Rigtially,
the FAO International Treaty states that none of these prosisioould
be interpreted to limit any rights that farmers have te sase, exchange
and sell farm-saved seeds/propagating material, subjetttonal law
and as appropriate.

Although a limited group of experts may be in a position — to t@icer
degree — to understand the content and scope of Farmers’ Rigbta, it
concept with multiple meanings and dimensions to the wider public,
which may include rights to land, plant breeder’s rights, exemptmns t
plant breeders’ rights, property rights over crops andsseand intellect-

ual property rights, among others. All of these are relatedreefa and
farming activities in general.

As part of The Farmers' Rights Project, the objectiveéhaf study is to
provide a ‘picture’ of how Farmers’ Rights are perceived?&ru and
identify gaps and areas of controversy which require claidicain
relation to the material content of these rights and, mgsortantly, the
possibilities for an effective implementation of Farmdrights at the
national level.

Peru is no exception to the situation of confusion described abov#. At a
levels there is very limited understanding about what Fa‘nieights
really are, as well as their implications, even though tertain extent
public policies and laware responding to and developing their specific
content.

This situation is particularly serious and problematic inoantry like
Peru, where a combination of factors coexist. On one hand, geamaphi

1
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features make Peru a centre of origin and diversity of a nuofben-
portant food crops and, on the other hand, Peru is also home to numerous
small farming ¢éampesinoor peasant) communities, in many cases of
indigenous Inca or pre-Inca descent, who for years have nmadtand
developed these crops, and many of whom continue to do so today. Indi-
genous communities in the Amazon, through totally different agriediltur
practices than in the Andean region, also maintain a wide diversi
crops and their wild relatives. Many genes from these crops ativacs!|

have contributed over time to plant breeding activities and toaherg-

tion of new, modern varietiedn( situ Conservation Project, Annual
Report 2001; Hobhouse 1992).

This study is divided into three chapters. Chapter 1 provideserview
and background of agriculture and the situation of farmers in Baap-
ter 2 analyses the implementation of Farmers’ Rights in Wighuregard
to policy and legal developments addressing the protectiondifidraal
knowledge; the participation of communities (and small farmershe
benefits derived from access to and use of plant genetic cesotor
food and agriculture; and participation in decision-making procasses
issues linked to these rights. Chapter 3 provides an ovewniestake-
holder perceptions with regard to Farmers’ Rights in Perull¥irn-
clusions and some general suggestions are proposed.

The case study has been undertaken by compiling information and ana-
lysing existing literature on Farmers’ Rights; analysiragional legisla-

tion and policy initiatives oriented at implementing FarmeRgjhts;
interviewing experts of different interest groups, and @agryout a
guestionnaire survey which was submitted to stakeholders be®@aten

ber and November 2005 (Chapter 3 below).

Chapter 1: Agrobiodiversity and farming in Peru

Peru is one of the ten megadiverse countries of the world. Gs/gead-
graphic location, natural and environmental features, it boasté 8v

117 existing life zones in the planet. Approximately 13% of thedigorl
tropical forests are in Peru. It is among the countries thighhighest
diversity of mammal, bird and butterfly species. For exampleretare

500 species of mammals and 2,500 species of butterflies. The country
holds between 25,000 and 30,000 species of vascular plants and has 350
species of amphibians, 50 species of frogs and 35 species otgwima
among others. Peru’s sea and continental waters are consideneft

the largest number of fish species in the world (almost 200&u P
possesses many species with food value. However, the casewsiludy
focus on plant genetic diversity for food and agriculture.

1.1 Agrobiodiversity in Peru

Peru is the centre of origin/diversity of a series gbonmtant food crops
including: potatoes Solanun), mashua Tropaeolum tuberosum oca
(Oxalis tuberosus olluco Ullucus tuberosus sweet potatoljjomea
batatg, maize Zea mayg and arracachafracachia xanthoriza All of
these are important for food security, especially among smallafnaied
Amazonian indigenous and local communities (dedicated mostlyrio far
ing and agriculture). Potatoes, oca, olluco and mashua are Andesen tube
which are critical as a source of carbohydrate intake. Maghwadso

2
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known for its anti-inflammatory qualities and as a remedy famany
problems. More recent studies have shown potatoes and sweet potatoes to
be a source of important secondary metabolites with consideradie me
cinal potential.

Recent research has also demonstrated that Peru is the miaen afen
origin and diversity of potatoes in the world (University ofsédnsin,
2005). The country is home to 9 species of domesticated potatdes wit
thousands of different varieties. One of these spe&ekarjum tuber-
osun) is cultivated extensively world-wide and is one of thes fimost
important food crops in the world.

In addition, Peru is home to 182 species of native domesticated. gldnt
these, 85 are of Amazonian origin (&gnona muricata, Fittonia albi-
venis Carica papaya, Bixa orellana, Bertholletia excelamong others),
81 of Andean origin (e.gsmallanthus sonchifolius, Tagetes minuta,
Chinchilla laniger, Lepidium meyenii, Chenipodium quinoa, ¢tand the
remaining 8 are from the coastal area (ergthroxylon cocaCucurbita
cicifolia, etc.). These species include fruits, spices, mediciraitgl
woody plants, oil palms, etc. which are used widely and &sdjyeby
indigenous and local communities (and society at large) for preufpur-
poses (Brack, 2005).

Peru is also a center of domestication of at leastrarspeciesinclud-
ing Lama guanicoe f. glamélama), Lama vicugna f. pacogalpaca)
Cavia tschudi(cuy), Cairina moschata(creole duck), anddactylopius
cocus(cochinilla), which have been used for centuries by farmepe-e
cially in the Andes.

1.2 Agriculture in Peru

Only between 2.7% and 5.9% of land in Peru is suitable focudgrie.

Of this land, only 30% has some kind of operational irrigaticstesy
(Framework of Agriculture Policy, Ministry of Agricultur@003). More

than 70% of agrarian units (plots) have an area of less than 5 hectares (the
average size is 3.1 hectares) and cover less than 6% of thagidtal-

tural land. Property and land rights are very weak in these ¢abed
Agrarian Survey, 1994). These numbers are explained by the growth of
large agriculture complexes along the Peruvian Coast. Tdwsplexes
focus their production on export and industrial crops. Some analysts con-
sider the size of most agrarian units (especially inAhdes) and their
disconnection with markets as one of the main problems in théogeve
ment of more productive and competitive agriculture.

In the Andean region of Peru, only between 15% and 23% of agricultural
production enters the market. The remaining percentage is usedlffor
consumption, exchange and local use mainly (Framework of Agriculture
Policy, Ministry of Agriculture, 2003). A poll taken among Andean com-
munities (in Yunguyo and Copacabana) indicates that: 20% of production
is consumed; 30% is used directly as seeds; 30% of seedoveesgad;

5% are used as a barter tool; 5% as gifts and 10% is sold.

Only 0.01% of Peru’s GDP is used for research and technologizal de
opment in general. Although there is no reliable figure on agni@llt
research, most agree this is a small fraction of this perge. This

3
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explains almost non existent progress particularly in public agredl
research, in terms @&Xx situandin situ conservation activities, improve-
ment of crops, generation of new or adapted technologies, etc.

Box No. 1 Donors in the area of conservation and sustainable use of
plant genetic resources for food and agriculture in Peru

It is difficult to determine donors’ contribution o situ conservation
activities. Therefore, the following list of donors in this aisanot
exhaustive:

Global Environmental Facility (GEF) i Situ Conservation of Native
Crops and Wild Relatives (2000 — 2005) — US $ 5,049,000.

Swiss Agency for Development and Cooperation (SDC) — INCORA Pr
ject — Promotion of Competitiveness of Peruvian Potatoes (2006—2007)
US $ 730,000

Swiss Agency for Development and Cooperation (SDC) — PYMAGRO
Project — Testing Strategies to Articulate Markets aAndean Farmerg
(2003-2006) US $ 2,267,000.

Italian Cooperation — Matching funds for projectlanSitu Conservation
of Native Crops and Wild Relatives — US $ 796,000

BMZ/GTZ — Germany — Project on the Geographical Informaticstedy
(2001-2003) US $3,000,000.

McKnight Foundation (USA) — Project dn situ Conservation of Andean
Tubers (2002—2005) US $870,000.

The 2006 Public Budget assigned to INIEA is only US $60,000 for agtivi-
ties linked tan situ conservation of plant genetic resources.

Source: Various Internet web pages.

Only 10% of the agriculture sector — in terms of land coweragan be
considered modern. This is the ‘big’ agriculture which is oriented tisvar
export and foreign markets (asparagus, mangoes, avocado, coffeg, cac
among others). This agriculture is concentrated mostly onCtbeest.
More than 75% of the agriculture in Peru uses manual toolsramchla
(plows, mules). This is mostly ‘small’ and mid size agricultwtgch is
oriented towards local and regional markets (potatoes, mates, yar-

ley).

Approximately 3% of the agriculture land is used for the purpgse
export (asparagus, mangoes, paprika, olives, marigold). About 31% of the
land is dedicated to national markets (onions, rice, yeltmize, bana-

nas, corn, alfalfa, manioc), whereas between 15% and 20% of land is
dedicated to subsistence farming (barley, oca, olluco, wheat, pdtatoes
This is mostly varied extensions of lands of snsalinpesincand native
communities.
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1.3 Farmers in Peru: native andcampesinacommunities

The population of Peru is 28 million, and 35% live in rural areasadt
been estimated that 64% of the rural homes depend on agricuture f
their livelihoods. Less income increases dependency on dgreul
activities. Approximately 4.5 million rural inhabitants live in poverty, and
of these 2.5 million live in extreme poverty. Over 30% of the fasme
have no formal education at all. About 60% have primary education,
whereas 4% have secondary education (Framework of Agriculture Policy,
Ministry of Agriculture, 2003).

There are approximately 6000 indigenous communities in Peru. @f thes
5000 are Andeacampesinocommunities and 1000 Amazonian native
communities. Indigenous communities constitute almost 30%—40% of the
total population of Peru, comprising 72 ethnic indigenous groups. Of
these, seven are located in the Andes and 65 in the Amazon region.

Article 2(19) of the Peruvian Constitution of 1993 recognisesaihgier-
sons have the right to their ethnic and cultural identity. Stag¢e recog-
nises and protects the plural ethnic composition of the NatiorclA8D
establishes that the State will respect the cultueadtity of campesino
and native communities.

The Constitution of 1993 providechmpesinoand native communities
with the possibility of incorporating their lands into the marke. they
were allowed to sell their lands which had previously — based on the Con-
stitution of 1979 — been inalienable. The previous Constitution (1979)
prohibited community lands from being sold or transferred to third pa
ties.

Finally, it should be stressed that for Andeampesincommunities and
Amazon native communities, farming/agriculture is the cerictivity.
Thus, when this study refers to indigenous communities in gefaral
campesinor native communities in particular) these are really small
farming communities which combine agricultural practices (of deffe
forms depending on whether these are in the Andes or Amazon respecti
ely) with livestock activities, and hunting in the case afakonian com-
munities.

Chapter 2: The state of Farmers’ Rights in Peru

As it will become clear (see Chapter 3), Farmers’ Righgsnat equiv-
alent to the ‘rights of farmers’ in a broader sense. For a golikerPeru,
with a high percentage afampesinocand indigenous communities, the
rights of farmers include among others the right to mairtteeir com-
munal land, organise themselves, use natural resources fistasnbs
purposes, their cultural identity and be recognised as communities.

Farmers’ Rights with regard to plant genetic resourcefofmt and agri-
culture on the other hand, have a more limited scope. Neveghtiey
are not less complicated to understand and implement in praatitdes |
chapter, the situation of Farmers’ Rights in Peru will be erplavith
regard to the four main components emphasized in the FAO Intarakti
Treaty: protection of traditional knowledge, the right to save,ereusl
exchange seeds, participation in benefit sharing and partapiatipol-
icy processes.
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2.1 The protection of traditional knowledge of indigenous and local
communities (related to plant genetic resources for food and
agriculture)

There is no clear nor universally accepted definition of ‘indigeraoas

local communities’. The CBD for example, refers to indigenous ecal |
communities embodying traditional lifestyles. ILO Convention 169 on
the other hand, refers to ‘indigenous and tribal people’ whereitradit
culture and occupation of land prior to formation of States, arotimgy
elements, define who is indigenous. However, it is broadly éedepat
indigenous communities in Peru count as indigenous peoples and basic-
ally include Andearrampesinogand Amazon natives.

Their main common feature is that they descend from indigenoupgr
which inhabited Peru before the Conquest and maintain a sétiesli-

tional cultural, social, economic and political practidescal communi-

ties are much more recent in their formation and are mostly small farming
communities which have been part of a process to expand talagse
frontier, especially in the Amazon region. Finally, it shoulchbted that
there are also a few very smaimpesin@wommunities in certain coastal
areas and in the Andes and Amazon, but which are not indigenous in
terms of the proposed definition or concept.

In Peru, there has been considerable progress in relation to paldlic
cies, awareness raising processes and legislation regandipgatection

of traditional knowledge of local and indigenous communities with re
gard to biodiversity in general and plant genetic ressufoefood and
agriculture in particular. It is in the area of protectiorraflitional know-
ledge where most policy and regulatory progress has been made.

There is also no exact definition of ‘traditional knowledge’. Hoave
most of this progress is related to implementation of the Comwventi
Biological Diversity (CBD), which refers to ‘knowledge, innowats and
practices of indigenous and local communities’ of particul@vesice for

the conservation and sustainable use of biodiversity in ge(atadle

8(j) of the CBD). Some — especially among indigenous groups — argue for
the need to broaden the scope of traditional knowledge to alléhéver
manifestations of indigenous communities, including expressions such as
dance, writings, paintings, artefacts, textiles, designs and rfelkiogen-

eral (De la Cruz, Guinand, Lopez, Szauer, 2005).

Traditional knowledge is addressed and discussed in a seriggroin
tional instruments and forums. Over the past fifteen yearssiderable
efforts have been made to promote the legal protection of traaliti
knowledge. Whether the CDB and its Ad Hoc Open Ended Working
Group on Article 8(j), or the World Intellectual Property Orgation In-
tergovernmental Committee on Intellectual Property and GeResour-
ces, Traditional Knowledge and Folklore (IGC), or the FAOrha#onal
Treaty or, more recently, the United Nations Educational, Siieand
Cultural Organisation Convention for the Safeguarding of the Irt&ngi
Cultural Heritage, all have invested time, resources #od®to gener-
ate policy and legal processes towards the protection of tnaalitknow-
ledge.
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At the regional level (in the Andean Community — Bolivia, Colombia,
Ecuador, Peru and Venezuela), efforts to protect traditional Ikdge

can be traced back to 1993. Decision 345 on a Common Regime for the
Protection of New Varieties of Plants (Annex 11) incorporatgaoai-

sion which called for the development of an Andean framework on access
to genetic resources. Andean Decisions are binding legislatidicape

in all five Member States.

As a result, a process was initiated in 1994, and in 1996 Decision 391 on
a Common Regime on Access to Genetic Resources was approved
(Annex 12). Decision 391 makes specific references to traditiomalk
ledge. In this regard, Member States recognise and value the rights
and the authority of indigenous, afro-american and local commundies t
decide about their knowledge, innovations and traditional practices
associated to genetic resources and their derived prod(article 7).

Furthermore, the Second Complementary Disposition of Decision 391
establishes that Member States ‘... shall not recognisesyigitiuding
intellectual property rights, over genetic resources, dedvexynthesised
products and associated intangible components [traditional knowledge]
that were obtained or developed through an access activitgdbatnot
comply with the provisions of this Decision. Furthermore, the bkm
Country affected may request nullification and bring such actisrezea
appropriate in countries that have conferred rights’.

This provision actually originated as a proposal by Peru andpwas
moted first at the national level and then internationallgiczdly, it sets
out that intellectual property authorities demand, prior to grgnitel-
lectual property rights (mainly patents), that applicanteatestrate the
geographical and legal origin of genetic resources and traditooav-
ledge which may be part of an invention.

This type of approach seeks to prevent the granting of ‘béelidntual
property rights and prevent biopiracy (Correa, 2005; Comision Ndciona
contra la Biopirateria, 2005; IP/C/W/447, 2005; Ruiz, Ferro, 2005). This
idea emerged from a Peruvian proposal during the initial pbasiee
negotiation of Decision 391 on access to genetic resources in 1994.
INDECOPI, SPDA and, most recently the Ministry of Foreign fRaha

and the Ministry of Commerce and Tourism, have been the maot adv
cates of this conceptual and political proposal at the natiowlainéerna-
tional levels. Various countries (among these India, BrazilMambers

of the Group of Like Minded Megadiverse Countries) have cart&th
towards reinforcing and making this proposal (also known asridizie
protection’) more visible and widely disseminated.

More concretely, Andean Community Decision 486 (on industrial prop-
erty) requires compliance with provisions on conservation anghisus
able use of biological diversity as a condition for the grantingteflect-

ual property rights (Article 3). Likewise, the idea of disalesof origin
linked to the intellectual property system (as mentioned above) ha
materialised in Decision 486 as follows: before processingatent
application (in relation to an invention including traditional kiexige or
genetic resources from countries of the Andean region), thiécapmtp
must demonstrate that traditional knowledge or genetic resowese
obtained legally. ‘Legally’ in this case means complying witifigations
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of Decision 391 on access to genetic resources and, in the cRseupf
complying with Law 27811 on the protection of traditional knowledge of
indigenous peoples. The sanction for not presenting this evideomee—
the right has been granted — is the nullification of the patemtegta
(Article 75).

The Andean Regional Biodiversity Strategy (Decision 523, 2002jrend
Working Group on the Rights of Indigenous People (Decision 524, 2002)
also include specific references — strategies, actions dties — to
traditional knowledge and its protection.

A series on laws and regulations in Peru establish obligatiotigights
regarding traditional knowledge. The Biodiversity Law (Law 2683%) a

its implementing rules and regulations and the National Biosliye
Strategy (Supreme Decree 102-2002-PCM) also include provisions re-
garding traditional knowledge as it relates to biodiversity.

Of particular importance are the Law for the Protection ofleCove
Knowledge of Indigenous People (Law, 27811, 2002) and the Law for the
Protection of Access to Peruvian Biodiversity (Law 28216, 2004). The
former establishes a specific legal framework for protgdhe intellect-

ual efforts of indigenous communities through the use of licenegis-r
ters, trade secrets and unfair competition principles (Law 2&iP2
Unfair Competition, 2000). In regard to unfair competition rules, iif fo
example there is a breach in the use of a trade secret,i@m lzased on
unfair competition can be presented to INDECOPI. INDECOPI may
decide to prevent further commercialization of a product, impasene-
tary sanction, etc.

Law 28216 on the other hand, creates a National Commission for the
Prevention of Biopiracy responsible for ensuring that genetic resoafce
Peruvian origin and traditional knowledge of Peruvian communities a
not illegally or irregularly utilised.

Finally, in the case of the recently approved Free Tragteginent (FTA
between Peru and United States (December 2005), an Understanding Re
garding Biodiversity and Traditional Knowledge has been included (also
known as the ‘Side Letter’). It acknowledges the importanagbtaining

prior informed consent (PIC) to access genetic resourcesuandngee-

ing the fair and equitable sharing of benefits arising fromatteess to
genetic resources and use of traditional knowledge. It atesdes the
improvement of the processes for the examination of patent dppigka

to avoid cases of biopiracy and establishes means to genedatacdi-

tate information for examinations, among others. This type of inclusion in
a FTA with the United States is important due to the possasilitioffers

to establish clear rules of conduct among both countries on this issue. The
FTA Side Letter incorporates a series of CBD principlE#sough ex-
pressed in very general terms, the content of the Side Letsrmtovide
some guidance as to possible areas where positive synergidseraay
plored between the FTA and the CBD (Annex 14).

Chapter 18 of the FTA (Environment) also includes a seriesgfgons
which make reference to biodiversity and traditional knowledge.t Mos
importantly, the Agreement for Environmental Cooperation, which is par
of the FTA, will support Peru in its efforts towards developspecific
projects oriented at implementing these basic principles.

8
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Implementation of laws and regulations

Since 1996, the National Institute for the Defence of Conipetind
Intellectual Property (INDECOPI), as the competent nationticaty
for the promotion and protection of intellectual property in genéiad
taken a leading role, coordinating and promoting a series eit@dito
ensure the recognition and legal protection of intellecefédrts of
indigenous communities in Peru. These activities include:

a)

b)

INDECOPI and the Peruvian Society for Environmental Law
(SPDA) have elaborated an Explanatory Manual of Law 27811 for
the Protection of Collective Knowledge of Indigenous People,
especially oriented towards indigenous communities leaderr Wit
the support of the National Confederation of Amazonian Nationali-
ties (CONAP), this Explanatory Manual has been transkatedoub-
lished in two indigenous languages: Yanesha and Shipibo. A more
brief explanatory text of Law 27811 (for a quicker understanding of
its basic objectives) has also been published. This has been @ossibl
with the support of the Genetic Resources Policy InitiatyRFI)
implemented by IPGRI and sponsored by several donors such as
IDRC, BMZ/GTZ and the MacArthur Foundation. These manuals
and documents are part of the broader project ‘Rescue, Defadce
Protection of Traditional Knowledge of Indigenous Communities of
the Amazon’ which is supported by the GEF Small Grants Program.

In order to consolidate dissemination and awareness-raisingseffort
regarding traditional knowledge protection, INDECOPI has launched
a traditional knowledge web site (www.indecopi.gob.pe). This web
site includes information on documents regarding TK issues; import
ant national, regional and international events and meetingsarg!
legislation and links of interest. It will also soon includién& to the
National Public Register for Traditional Knowledge (estitadd and
created based on Law 27811). This Register will incorporadte al
traditional knowledge in the public domain and serve to inform
intellectual property offices on existipgior art related to traditional
knowledge. Access and use protocols are being developed jointly by
the SPDA, INDECOPI and CONAP, to ensure appropriate and in-
formed access to data and information in this Register. Tiliggtive

is supported by the Andean Amazon Biopiracy Prevention Initiative
which is sponsored by IDRC and by the GEF Small Grants Program.

The National Commission for the Prevention of Biopiracy, was e
tablished by Law 28216 in the year 2004. The Commission was
created to prevent and address biopiracy related to genetigces

of Peruvian origin and of traditional knowledge of its indigenous
communities. It is composed of institutions of the public andapei
sector and has met regularly since late 2004. The Commission has
also continued to work on activities initiated by the Natlodaca
(Lepidium meyenjiworking Group (2002 — 2004) and has started to
analyse new cases of biopiracy (patents with very questonal-

elty and inventiveness) related to camu — caMuyr¢iaria dubia),
another native domesticated plant.A report on camu camu was pre-
sented to the Council of the Trade Related Aspects of Intdllect
Property (TRIPS) in October 2005. The Commission started its activ-



d)

f)
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ities with support of the Andean Amazon Biopiracy Prevention
Initiative (IDRC) and now has complementary public funds (Public
Treasury) provided by INDECOPI to continue its work and actwvitie
(see Annex 15 for a report on potential biopiracy casesecel®
plant genetic resources for food and agriculture — not on the Interna
tional Treaty list but very important in terms of agrictdtand food
security in Peru.

In June 2004, the Peruvian Congress and SPDA organised a Forum
with the title ‘How to Prevent Biopiracy in Peru?’. As a rgsal

book was published with the same title which was widely dissemin
ated among different actors and interest groups. It is thepfildi-

cation of its type in the country. In November 2005, INDECOPI and
the National Commission for the Prevention of Biopiracy organised a
seminar on new challenges for Peru regarding the issue ofdmgpir
This served to disseminate advances in the work of then@xsion

and make the public in general more aware of the problems that bi
piracy generate.

Over the past few years, different institutions, sometime&sordin-

ation and sometimes independently, have been undertaking different
types of work with regard to awareness raising and cgplawilding

of indigenous people with regard to the implementation of Law
27811 for the protection of TK. INDECOPI, SPDA, UNU/IAS, the
Institute of Amazonian Research (IIAP) and the Peruvian Congress
among others, have organised meetings, workshops and a series of
activities on traditional knowledge and related issues. Orgamsat
such as the Coordinator for Indigenous Peoples in Peru (COPPIP),
CONAP and the Interethnic Association for Development of the
Peruvian Amazon (AIDESEP), among others, have benefited from
(and contributed to) these efforts.

During the last few years, Peru has maintained a firm and cdhere
position in different international forums (mainly the WTIR(PS),

CBD and WIPO IGC) in relation to demanding the protection of
traditional knowledge. It has been especially active in promoting
‘defensive’ protection of traditional knowledge through disclosire
origin mechanisms as part of the procedures for grantindeictighl
property rights. Peru has presented different documents at these
forums; the most recent, Document IP/C/W/447 distributed during a
meeting of the TRIPS Council and titled Disclosure of Geogeapbhi
Origin (June 2005). The idea of linking access to genetic ressu
with the intellectual property regime was in fact proposeddry ih
1994 during the development and negotiation of Decision 391 of the
Andean Community.

Protection of traditional knowledge is a very complicatedcgopliegal

and technical matter. It has proved to be a complex challengdaiock

the legitimate demand bgampesinosand indigenous communities of
having their intellectual efforts for the conservation and lbgveent of
genetic resources over centuries recognised and compensatedt withou
compromising the necessary flows and exchanges of knowledge within
and among communities and with researchers. Although in perspective
ten or fifteen years back, legal and policy (and even economic) considera-
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tions surrounding traditional knowledge were quite distar@ormmuni-

ties, there has been a gradual process of information sharing, participation
in workshops and awareness raising, among others, that have germeat
communities and which at present allows them to promote their own
interests and agendas regarding the protection of their knowledge.

The initial reaction by communities in certain areas auRmd in the
Amazon region in particular has been to question the motives @ircase
and even impede collecting of specimens and research actovitigeeir
lands and territories. In numerous workshops over the years stemes

to be a general feeling that benefits derived from the use divbisity
components and traditional knowledge collected and obtained from these
communities have not been adequately shared and distributed. In a way
communities feel ‘cheated’ and therefore demand a new appifoac
research on their lands which is based on prior informedeatnsutual-

ly agreed terms and the fair and equitable sharing of beredjecially

but not exclusively monetary benefits. This situation presents a risky ‘a
commons’ context which translated into seed exchange and a Farmers
Rights context, may in the future seriously undermine traditioral e
change practices.

2.2 The right to participate in the fair and equitable sharing of the
benefits arising from the use of plant genetic resources for food
and agriculture

This right has been explicitly recognised by Law 27811 (forptim¢ec-
tion of collective knowledge), although as previously mentioned|ahis
refers not only to the use of plant genetic resources for foddagri-
culture, but to genetic resources in general.

There are many ways communities can participate in the iteengging
from access to and use of plant genetic resources for foodyendliare
and associated traditional knowledge. In some cases, pdrtinipa
‘unconscious’ in the sense that it is not provided expresslysipeaific
regulation or project. This occurs, for example, when some psoject
corporate communal breeding programs with regard to certaietieari
or when scientists work together with farming communitiesratters
related to the prevention of certain illnesses or pests, nsiatgrn tech-
niques. It may also occur when farmers are provided with seeds of
improved quality or certain resistance, among others. Thesd asne-
fits in which communities can participate. Traditionally, thés been the
regular and practical way through which the State (MinistnAgricul-
ture and public research institutes) and private institutiene linked up
with farmers. Sometimes these benefits express themséives-
participation in intellectual property applications or even iagthorship
of scientific publication.

However, since the CBD entered into force and even sincEAReIT
process, there has been a trend to make monetary and non monetary
benefit sharing mechanisms much more explicit in projectsaatidties

which involve access to and use of genetic resources andamadliti
knowledge. Over the past few years, different agreementsegtrd to
access to, and use of, biodiversity components (including plaetige
resources for food and agriculture and related traditional knoejedg
have been entered into which include very specific provisionsdiegar

the sharing of a wide range of benefits with communities. Whétlese
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benefits are ‘fair and equitable’ is an issue whichdbrgescapes the
scope of this research paper but which is at present an anpetement
in international debates on this issue. A general impressiomtighibre

are two types of benefit sharing projects:

One type is aimed at the commercial utilisation of gerresources,
where agreements are entered into between providers amnersadi
genetic resources and traditional knowledge which include sioma

on benefit sharing and where the providers receive monetary tsenefi
and other benefits.

The ultimate aim of the second type of projects is benefiirghas
such (not only in direct financial terms), i.e. to ensure beEnédr
farmers and farming communities in Peru. Here institutioos fthe
‘North” and from Peru co-operate for example for the purpose of
conservation or participatory plant breeding — for the benefieople

in the project areas.

Generally, the first category of projects is often reldatepharmaceutical
products, whereas the last category is related to plantigeasources
for food and agriculture. In the following, we will have a elofok at
some of the examples of benefit sharing from Peru. We vsli liok at
one pharmaceutical project, which is interesting because lilighs
some core difficulties arising when seeking to share benefitst, Me
will turn to a project on the conservation and sustainableiuspecified
crops and related traditional knowledge, which is aimed at bestefit
ing, but where concerns about the protection of traditional knowledge
have been voiced. Finally we will have a look at a conservatioject
where the findings are freely shared and disseminated.

ICBG Project — Peru

The International Cooperative Biodiversity Group Program (sponsored by
National Institutes of Health of the United States)tsthra project in
1994 in Peru to search, investigate and develop medicinal plants used by
Aguaruna indigenous communities in the Amazon of Peru. This project
combined efforts of the Natural History Museum of Peru, Penubiai-
versity Cayetano Heredia, Washington University, Searlenfdaeuti-

cals and the National Confederation of Amazonian Nationaliti¢3ead
(CONAP). Prior informed consent (PIC) was obtained from comimesni
and this materialised into a cooperation agreement wherenceatadi-

tions to access and use of medicinal plants and traditional knavledg
were established. These included initial monetary compensagioths
payments according to the advances and milestones in the rearmdrch
development process and possible payments (royalties) in the avent
obtaining a product with commercial and industrial potential. Thitro
has been subject to controversies because the Aguaruna coramuniti
(participating in the project) are not tlomly communities possessing
traditional knowledge related to the respective plants, arttiermore,

not all Aguaruna communities participated in the negotiation psoces
This is a continued problem in a series of projects: whdla legitimate
holders of genetic resources and traditional knowledge to be értttle
enter into negotiations and agreements with potential res@ivéow are
legitimate PIC processes to be organized in and among comrauwwlice
share common resources and knowledge. (Source: SPDA internal docu-
ments).
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Project on In Situ Conservation of Native Crops and Wild Relatives

The objective of this project is to guaranteesitu conservation of native
crops and their wild relatives in ‘small centres of geneticermdity’.
These are areas where Amazon and Andean communities have con-
served, maintained and developed these crops for centuries. Teet Pro
has allowed the registering of agricultural information on epgiatritized
crops (potatoes, corn, beans, sweet potatoes, quinua, kafiwa, maca, a
cacha, granadilla, yuca, camu camu) of regions with a high corti@mtra

of genetic diversity. Maps and hydrographical and physiographical in-
formation of the use of land was also generated. The work of pobtie i
tutions and NGOs (Institute for Amazonian Research (IIAP)joNat
Agriculture Research Institution (INIEA), ARARIWA Associati, Cen-

ter for Agricultural Services (CESA), Andean Project ddnfpesino
Technologies (PRATEC), and the Coordinator for Science and Tech-
nology in the Andes (CCTA)) has meant interaction wampesinand
indigenous communities and compilation of data and information
(including PIC) on knowledge and ancestral beliefs regarding agrebiod
ersity. This information is being systematized in agro-s@tonomic
files. The use of this information has not yet been definedheu®roject
acknowledges that communities have rights over their traditiomal-
ledge and access to and use of these shall be conditioned tolythe du
informed decisions of communities (on the basis of their customa
rights). The project also provides for the establishment ehanisms
and formulas guaranteeing the fair and equitable distributidseioéfits
arising from the access to and use of agrobiodiversity compoaadts
associated traditional knowledge. (Source: Cultivos Natives yPari-
entes Silvestres. Proyecto ConservadioBitude Cultivos Nativos y sus
Parientes Silvestres. IIAP, PNUD, FMAM, Cooperazione lItalidiraa,
2002).

McKnight Project

The McKnight Project is a collaborative program betweenltiverna-
tional Potato Centre (CIP), University of California-Daviniversidad
San Antonio de Abad — Cusco and McKnight Foundation with the partici-
pation of Andearcampesinacommunities aimed at researching Andean
tubers. As part of the agreement, results of the projettwilised and
applied by less privileged communities in developing countries.réhe
search supported by McKnight Foundation will be used for the traoisfer
technology, production of improved seeds and other materials, and en-
hancement and consolidation of the know-how of farmers. No intellectual
property rights will be derived from the research. Parties tagheement

will maintain the property generated for research purposesamlyfor

the benefit of the public sector. Some of the specific benaditsred
from this project include:

Workshops for farmers: A total of eight workshops were undertaken.
497 farmers of six communities participating in the project dsase
farmers of 12 neighbouring communities.

Schools: At the request of teachers and with parents’ approtathla

of 266 children from elementary schools in the communities were
trained to identify the main pests (weevils) in Andean tulidisy
biology, behaviour and means to control and identify them.
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Field schools for farmers: A total of 184 farmers from three
communities were trained through field schools. Nearly 50% of the
farmers who attended the schools passed the examination on
integrated management of crops and decided to form the Asatiacié
de Productores Ecolégicos de Tubérculos with the aim to improve
market prices.

Workshops for technicians and professionals: A workshop took place
in Cuzco where 76 people took part, among them agronomists,
anthropologists, rural sociologists, agricultural economists and
technicians from more than half a dozen NGOs as well as
representatives from PRONAMACHS, three municipal governments
and six peasant communities.

Radio program: Since the end of 2003, the results of the pi@eet
been disseminated from Cuzco through Radio Inti Raymi 830 AM
every Saturday from 4:00 to 5:00 PM in Quechua and Spanish. The
impact has led farmers from other communities to request tjecpr

to expand its range of work to their communities.

Training: Two teachers from Universidad de Cuzco and one
entomologist from the International Potato Centre were traihétka
University of California-Davis on issues of taxonomy and irdtegt
management of weevils. Eight agronomy/biology students from the
Universidad del Cuzco prepared their thesis in the commsinitiee
Project has supported two Master's Degrees (one in Peru arteanot
at Davis) on issues related to the communities.

Participation at meetings: A total of 18 technicians, students
professionals participated in national meetings.

Seminars: Six seminars took place at the Universidad del Cuzco.
Publications: At present there are 18 posters and dissemination sheets.

Support for farmers: About a dozen tents or greenhouses have been
constructed in each community to ensure the production of tuber
sprouts free of weevils. (Source: Personal communication@éttos
Arbizu, CIP, September, 2005).

What these three examples show, is that benefit sharing caevizd in
several ways. It can be a right confined exclusively to thdse aan be
identified as legitimate holders of traditional knowledge andgotustod-
ians of particular crops — or some groups of these. On the oty tha
benefits can be shared freely among all people who need thesecess
in the areas in question, and as long as none of these peoplentéim
lectual property rights over them.

Two policies are also relevant in the context of benefitisgan Peru.

The first is Law 27811 for the protection of collective knowkdghe
second is the Implementing Rules and Regulations for Law 27839 on the
conservation and sustainable use of biodiversity.

Law 27811 for the protection of collective knowledge provides for the

establishment of a Fund for the Development of Indigenous Peoples. This
Fund should be used to support integral development of indigenous peo-
ples through projects and other activities. Indigenous people have the
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right to access resources from this Fund through their repregentat
organisations. All indigenous organisations are entitled to jpatecin
benefits of the Fund regardless of their participation and baoiith to a
specificproject which generates financial resources.

The Administrative Committee of the Fund (composed entirely of
indigenous representatives) will resort to indigenous traditideeision-
making processes to ensure a just and equitable sharingprétary
benefits among communities. Resources for the Fund will be pobiige

the Public Treasury, international technical cooperation, donations and
economic percentages established by the Law and for the ussdief t
tional knowledge. To date, this Fund has yet to become operational.

The Implementing Rules and Regulations for Law 27839 on the conser-
vation and sustainable use of biodiversity and the National Ricgity
Strategy have recognised ‘agrobiodiversity zones’ as a $paeizhan-

ism for the conservation and sustainable use of native crupgheir

wild relatives and for the preservation of traditional indigencwgires
related to these crops as a means to provide alternativeopleeit and
benefit-sharing options for indigenous and local communities. These
agrobiodiversity zones are not part of the National SysterNat@ral
Protected Areas (SINANPE). An assessment is currently beinged

out to determine whether these areas should be regulatedrateparid-

ent category at the national, regional or local level. Someaposing

that these areas could be created as private conservatian(angker
community domain and administration) whereby they could become parts
of the System (SINANPE). Agrobiodiversity zones were cretdeden-

tify geographical areas where genetic diversity (of eativops) and
culture (including knowledge, innovations and practices of indigenous
communities) interact. These areas are subject to a speg#l status

and incentives which ensure that indigenous communities conserve their
culture and maintain (and develop) native genetic diversityodd gex-
ample of these zones is the Potato Park in Pisac, Cuzco (based on
Association ANDES, 2003):

The Potato Park (25,000 hectares) is a model of local conserddtion
agrobiodiversity. It is located in the Valley of Pisac in @yzPeru. In
2000, the Andeanampesinacommunities of Sacaca, Paru Paru, Amaru,
Cuyo Grande, Chawaytiri and Pampallacta, joined efforts to cesate
develop thisspecial area for the conservation of agrobiodiversityh

the technical support and guidance from Association ANDES. Tlze are
includes more than 400 varieties of potatoes; traditional cubmck
spiritual practices; use of ancestral farming and agriaitiechnologies;
widespread use of traditional knowledge for the conservaticcraps,
medicinal plants; existence of an archaeological pre-Inca andsiteca
nearby. This area has not been affected (or has beetedffery mod-
estly) by market forces and thus, traditional livelihoodsehast been
altered over the years.

The governance body of the Potato Park is the Association of Communi
ties of the Potato Park. This is an example of how indigenous aomm
ties can organise themselves to achieve a more balanaad,)ifelation
with strong and sometimes very perverse market influenchaslenab-

led the consolidation of, and confidence in, traditional lifestyteilture
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and local knowledge in general. To support the Association, groups of
campesinavomen have been trained in the use of video cameras to film
and document traditional practices and application of knowledgeein t
area of agricultural practices, medicinal practices andtew@ance of cul-
tural activities within communities. These videos are in practiceistmgg
which can be seen as an implementation of Law 27811 (with regard to the
recognition of Local Registers), as one of the mechanisms to énatum
and maintain traditional knowledge. It has not yet been defined nor
agreed how these registries will be used and under what conditons
community members may access the information. Special Prstacel
being developed in this regard.

The Potato Park is part of the Condor Route, a network of indigenous
peoples living in protected agrobiodiversity sites whiclinggrconnects
areas which are important in agrobiodiversity and culti@rahs, b) pro-
motes conservation and sustainable use at these sitegks)te secure
cultures and biodiversity located within this Route, and d) enshats
benefits derived from the use of, and visits to, the Condor Raate a
equitably shared with the communities.

As we have seen in this section, there are some, but not mangfit be
sharing projects in Peru. However, they provide differenilessNor-
mally, projects related to plant genetic resources for fondagriculture

have to do with conservation and sustainable use, and are aimetkat b
fits for farming communities as an ultimate goal. Neveeb®| discus-
sions are arising in different projects as to how the bensfiballd be
shared among and between local communities: Should benefits derived
along the research and development chain accrue to communities as well?
Should benefit sharing be exclusive rights for those involved iicpkat
agreements? Or should the benefits be shared as an openauoorge

all farmers who need access to them, and their allies ieffbids to save

the remaining crop genetic heritage? Peru is currentlycabssroads in

this regard.

2.3 The right to participate in making decisions, at the national
level, on matters related to the conservation and sustainable
use of plant genetic resources for food and agriculture

During the past few years in Peru, many policy/normative pseses on

a wide range of issues — have relied on the activecjpation of indi-
genous representatives. These processes have been far isfacteay

or perfect. Representation of Andeaaimpesinosand Amazon indigen-
ous communities in these processes has been patrticularly prtblema
given the weak institutional structures which support reptaten. As

an example, there is no single, fully legitimized and recognizédnah
representative organisation for all Andeeampesinosand Amazonian
indigenous communities alike.

Not even efforts like the National Coordinator for Indigenousphss
(COPPIP, 2001) which originally sought to represent coastal, Aratehn
Amazonian communities has been fully recognised nor has therno#u

to effectively impact the policy process. Efforts by theteStancluding

the creation of the National Commission for Andean, Amazonian and
Afroamerican Peoples (CONAPA), later replaced by theaddati Insti-

tute for the Development of Andean, Amazonian and Afroamerican Peo
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ples, have also been subject to wide criticism, preciselyaltretlack of
effective representation of indigenous groups and the mechaibigms
which Government selected members of these institutions.

Small farmers on the Coast are much better representedr Hiey are
members of cooperatives or, if they are producing for laggeiredustrial
complexes, they are often organised in organisations suble &&tional
Agriculture Convention (CONVEAGRO). Thus, they have a morererga
ised, well respected, vocal and influential presence in decisaking
processes. CONVEGRO is closer to small farmers at thet @uas in

very remote and distant communities in the Andes and the Amazon.
Therefore it is easier to interact with, and represensetli@mers from

the Coast.

In contrast with the situation in Ecuador and Bolivia for exampidi; i
genous communities organisation and representation in Peru @snot
strong, organised and active. However, even under these cirogesta
there have been important advances in the participation of Andean and
Amazonian communities, especially in certain policy processesciypa

larly in the area of access to genetic resources and pootexf tradi-

tional knowledge. These communities were also especiallyeadtiring

a process to reform the 1993 Constitution of Peru, where a clapte
indigenous peoples and communities was proposed. This reform of the
Constitution is still pending.

In this context, the process for the development of Law 27811th#&or
protection of collective knowledge) initiated in 1996 — is a rtoles in

the commitment by INDECOPI as the State representatstéution, to

the issue of traditional knowledge. During this particular peribdret
was a multisectorial and multidisciplinary participation ofamisations
such as the National Environmental Council (CONAM), the Council f
Andean, Amazonian and Afroamerican Populations (CONAPA), the
Peruvian Society for Environmental Law (SPDA) and diffeiadigen-

ous organisations such as the National Confederation of Amazoaian N
tionalities (CONAP), the Interethnic Association for the Elepment of

the Peruvian Amazon (AIDESEP) and the National Agriculture @bnfe
eration (CNA) (Special Edition of El Peruano (the officiakgtte), 1999;
Working Document INDECOPI, 2000). Activities were carried out to
disseminate information though regional and national workshops, with a
special emphasis in convoking indigenous communities representatives
the national, regional and local levels.

More recently, at the subregional level (within the Andean Contgjuni

a process has been initiated towards establishswg generisregime to
protect indigenous peoples’ traditional knowledge. This efforhésre-

sult of a mandate in the Eighth Transitory Disposition of DeciS91

(on a Common Regime on Access to Genetic Resources). The mandat
provides that countries of the Andean Community (Bolivia, Colambi
Ecuador, Peru and Venezuela) are obliged to develop an Andean regime
to protect traditional knowledge. As means to monitor this ypahicd

legal mandate, a Working Group on the Rights of Indigenous Peoples
was established through Decision 524 (2002).

Through active work and involvement of indigenous peoples themselves
(through their experts and professionals), workshops in Santa Qmez, L
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and Caracas have resulted in a proposal on elements to pradganal
knowledge. The indigenous experts and professionals represadied i
genous people of the Kichwa Peoples (Ecuador), Inga Peoples (Colom
bia), Kiwicha (Ecuador), Guarani Peoples (Bolivia), Kurrgpdeoples
(Venezuela) and Shipibo Peoples (Peru). Most of the professiarels
members of indigenous organisations such as the Indigenous Coordinator
of Amazon Basin (COICA), National Confederation of Indigenous Na-
tionalities (CONAIE — Ecuador), Interethnic Association for the Dgwel
ment of the Peruvian Amazon (AIDESEP - Peru), the Organisation of
Indigenous Peoples of Amazonia — Venezuela, among others. What
should be highlighted in this case is that, in contrast withr giftzeesses,

the main inputs are being provided by indigenous people. They are not
provided by consultants or non-indigenous organisations or NGOs.
However these organisations provide technical input and advies w
requested.

The proposal will be subject to extensive consultations among indigenous
peoples of the region during the first months of 2006 (De la Cruz, 2005).
Validation and consultation processes among indigenous communities are
extremely complex — in the Andes, Amazon and in any other region of
the world. Indeed, it should be accepgegriori that there is no possibil-

ity of undertaking a fully comprehensive information/consultatididsa

tion process. Criticism is inevitable regarding the sileatf those to be
consulted, including the identification of legitimate represemabf
indigenous communities, and timing for such processes. At best; a pro
cess can be undertaken where the widest possible group of coresuniti
(or their representatives) are informed, given time to po¢eis infor-
mation and provide their inputs to the process. However, it isfailtp

easy to corroborate (in indigenous Declarations over thef@asyears

and documents) that issues such as access to genetic resourcesdraditi
knowledge protection and benefit sharing (all related to FarmgrgdR

are more widely known and understood than sometimes thought — at least
within certain indigenous groups in the Andes and Amazon regions.

Elements in this subregional proposal for the protection adfitional
knowledge include obligations to guarantee prior informed consent fo
the use of traditional knowledge; the need to share in a faieguithble
manner the benefits derived from the use of traditional krayelethe

need to prevent granting of illegal/irregular rights (ights) over inven-

tions based on this knowledge, among others. This initial approach
proposes that traditional knowledge, specifically related tacwalgural

know how and technologies and to the conservation and use of seeds, be
included within the scope of protection.

It is important to highlight the creation through Law 28495 of April 2005,
of the National Institute for the Development of Andean, Amazon and
Afroamerican Peoples (INDEPA). INDEPA is a decentralisedylipu
organisation whose mission is to promote the integral development of
indigenous peoples in Peru. Although specifically monitoring Farmers
Rights is not within its legal mandate, insofar as FarmBights are
related to indigenous peoples (and small farmers in pamjcliiNDEPA

is a relevant institution for this study. INDEPA is an impottaxperi-
ence in terms of an institutional, Governmental entity with the mandate of
supporting indigenous issues.
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As mentioned previously, criteria for selecting membersi¢colNDEPA
Board, the actual selection process, representation ofrcertigenous
groups and even tensions between indigenous representativesargani
tions (for example between the National Confederation of Amazon Na-
tionalities (CONAP) and the Interethnic Association for Brevelopment

of the Peruvian Amazon (AIDESEP)), etc. contribute towards iththib

the legitimacy of this institution. Issues regarding trarspayr in the
management of funds of INDEPA (which mostly derive from Interna-
tional Technical Cooperation) are also a factor affecting éhsaidation

of this organisation. In any case, INDEPA is a fairly new oggion
and time is required to ensure a fair evaluation of its performance.

It is also important to mention the activities of the Coswitin of
Amazonia, Indigenous and Afroamerican Issues of the Peruvian Con-
gress. This Commission streamlined and processed the concerng-and pr
posals of indigenous peoples during the (frustrating) reform edfdhe
Constitution of 1993 in 2002. This specific process included theeactiv
participation of representatives of Andean, Amazonian and Afro-
American communities through CONAPA, then INDEPA and individual
indigenous representative organisations.

Finally, it is worth reiterating that when referringdampesinand native
communities, this is an explicit reference to groups whielctpre farm-
ing and agriculture as their main economic and subsistence activity.

As we have seen, there are several approaches to pauiciphfarmers

in relevant Peruvian decision making, and their representations seem
increase. However, farmers in Peru are a highly heterogeneous group, and
it is difficult to develop a system of representation whichytrnelflects

this diversity. This is probably among the core challengesdeased
participation of farmers’ in decision making in the country.

2.4 The right that farmers have to save, exchange and sell seeds

This right is addressed by the FAO International Treaty artiréstly
related to two legal regimes in force in the country: Thynme for the
protection of plant breeders’ rights, derived from the Internatioinén

for the Protection of New Varieties of Plants, and the |égahework
related to the commercialisation and certification of seeddefised in
the General Seed Law (Law 27262, 2000) and its implementing ndes a
regulations (Supreme Decree 040-2001-AG, 2001).

Decision 345 of the Andean Community on a Common Regime on the
Protection of the Rights of Breeders of New Plant Vaset{©ctober
1993), established a system to protect the rights of breeflaesw plant
varieties based on the principles in the Union for the Ptiote of New
Varieties of Plants, UPOV, Acts of 1978 and 1991.

Decision 345 was regulated by Supreme Decree 008 — 96 — ITINCI and
Law 28126 (November, 2003) which established a new regime on plant
breeders’ rights. During the Fifth Sub-regional Committee tiigeon

the Protection of New Plant Varieties (July 1996) it waged to extend
plant variety protection to essentially derived variefidss provides the
breeder with an extension of his right to varieties that esengéially de-
rived from protected variety. Therefore, considerable improvenuras
protected variety are required if a person is to obtain a nemt pteed-

ers’ right.
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The Peruvian regime for the protection of plant breeduagists expressly
recognises the so called ‘farmers privilege or exemption’ whltows
farmers to save, use, exchange or sell propagating or repredodier-

ial obtained from the protected variety. What Decision 345 gdferas
exemptions and privileges, are coined rights in the FAO Infenst
Treaty. Article 26 of Decision 345 establishes thatthe.right of the
breeder is not affected when a person reserves and cultizaths fown

use, or sells as raw material or feed the products obtained from the
cultivation of the protected varietyThus this is arexceptionto the
prevailing protection regime. Article 9.3 of the Internatiomataty on

the other hand, refers to the.! rights that farmers have to save, use, ex-
change, and sell farm saved seeds/propagating material, subject to
national law and as appropriate

Decision 345 recognises a historical practice among farmers ieupart
larly, but not exclusively, amongampesinand native communities — by
which seeds are conserved and exchanged as part of their caittdral
social heritage. This type of exception is coherent withenaomprehen-
sive policies and laws which promote the conservation of agroleiediv
ity and its components.

It is important to recognize the emphasis placed by the Parustame
on the issue of sanctions in case of infringement of the rightdey to
breeders. Regulatory provisions in Law 28126 (2003) which establish
sanctions as part of the plant breeders regime, haveetbausthe identi-
fication of possible infringements and the corresponding admitistra
civil and penal sanctions.

However, in practice since 1996, only one case of infringemeriides
documented (Agricola Barranca S.A. v. PIVEG — accused of iliegall
using and cultivating a variety of marigold protected by plantdanesé
rights and registered in Peru. In a second case, in 2004, AgrakgssnS
agroindustrial company with activities in the southern, coastghibe
ment of Ica, received a formal communication from a European company
claiming irregular use of protected varieties of grapg®técted by
breeders’ rights) which were being used for export from PeruhtnaC
Although these are cases that involve companies, they simply demon-
strate limited use of infringement and sanction tools in Peru.

One argument put forward by some analysts — regarding enbdityeaf

a plant breeders’ regime — is that it is simply impossiblestablish a
strong, enforceable plant breeders’ rights regime throughowiuatry

like Peru. Its geographical features and the type of agricultureqadati

the Andes and Amazon at least makes this very complicatesh E
under UPOV 1991, which limits the Farmers’ Exemption, controlling and
monitoring what smaltampesincand indigenous communities may be
doing in terms of exchange of materials — if they were usiotggied
varieties — seems an extremely improbable option in terms @§,cos
personnel required and institutional capacities in generaimésioned,

the situation is different on the Coast where agriculture is intensiveq bas
on uniformity, and where agricultural land is concentrated inefew
hands, not to mention easy access to these lands by supervising autho
ities. In contrast, supervising what is happening in very disttmgsa
inaccessible fields in the Andes and Amazon region is a resdtigal
problem.
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Another element worth reviewing is the relation between theegtion
regime of Decision 345 (and its national regulation) and some @onsti
tional provisions. Fundamental Rights included in the 1993 Constitution
acknowledge peoples (intellectual) property rights over thestl@atual
creations (Article 2(8)). The generation of new plant viesetvould fall
under the framework of this Constitutional provision. Howeverhiwit
these Fundamental Rights every person has the right to an atidnail-
tural identity and the State should protect the Nations’ etimmccultural
plurality (Article 2(1)). The State should respect the cultidentity of
campesin@nd indigenous communities in general (Article 89).

The question arising is whether, when implementing a regimehwhi
could restrict access, utilization and exchange and reutlizaf repro-
ductive material (mainly seeds), the cultural identitycampesincand
indigenous communities may be affected. This could happen if, for exam-
ple, the plant breeders’ regime impacts and curtails toaditipractices

of exchange and reutilization of seeds. Although, as mentioned, @ecisi
345 acknowledges the ‘farmers privilege’, tendencies to strengtitel-
lectual property regimes (in the case of the Free Tradeefent with

the US, Peru is now obliged to adhere to UPOV 1991) might have
consequences over these practices and present demanding questions
regarding the compatibility of this regime with the Constitutionan-

dates with regard to cultural identity in the caseahpesinosfarmers

and indigenous communities. At the core of these issues is the question of
whether there actually is Constitutional ground for strengthetiieg
‘farmers privilege’ and preventing weakening of this pteithrough

new intellectual property instruments. What type of legabaatould be

taken if this was the case? To what extent does the Caiustiprotect

the Nations ethnic and cultural pluralitis a visthe recognition of intel-
lectual property?

Although detailed studies have not been undertaken regarding tbegeas
for the very limited use of the regime for the protectioplaht breeders’
rights in Peru (see Annex 1 — Number of applications and rightsegrant
by INDECOPI), it can be argued and speculated that this may be
basically due to the number and variety of agricultural prestio the
coastal, Andean and Amazonian regions. Intensive farming takes place
basically at the Coast. This would be a typically receptiv@renment

for new varieties, oriented to export markets. Protectingetiasi in the
Andes and Amazon, in the context of subsistence practicesotsily t
foreign notion and prospect foampesinosind indigenous communities.

There are practical difficulties in controlling irregukamd illegal uses of
potentially protected varieties in such a varied and uneven goliker
Peru. Even supervising use of certified seeds is a dauaskg This re-
lates to institutional weaknesses regarding research andcemifamt
budgets, trained personnel and capacities, institutional prioritees, e

Even though INDECOPI has made considerable efforts to trainagad
citate potential users of the system — especially breettmsCoastal
farmers — there is still very limited understanding ofgbtential benefits
(and limitations) of the protection regime.

Only over the past ten years have export crops become an imppantant
ponent of the national agriculture system. Grapes, artichoke ang-aspa
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gus, among others, have become key crops in an expanding agroindustrial
effort — mostly located on the Coast. However, research in theps is
almost non-existent, as are breeding efforts.

Finally, it is worth reiterating that in the recently signécbe Trade
Agreement between Peru and the United States, Peru is obligatiga-

ing and ratifying a series of international agreements efientual prop-

erty, including the UPOV Convention in its 1991 version. Decision 345 is
an ‘hybrid version of UPOV 91’ in regard to its substantiahtent. For
example, under Decision 345 there are already obligations to extend
protection to essentially derived varieties — a ‘new’ feaitutdPOV 91.

As in UPQV 91, Decision 345 grants the breeder the right ped® a
person from doing the following acts regarding the protected yariet
without his consent: production, reproduction, multiplication, propaga-
tion; preparation for production, reproduction or propagation; sale and
sale offer; exportation; importation; possession, among otherssi@rec
345 also includes national treatment and most favoured nation clauses
and principles as does UPOV 91. However, in the case of the UV s
tem these would extend to a much larger list of countries (ngthd@im-

ber States of the Andean Community).

On the other hand and complimentary to the Decision 345 framework,
national legislation on seeds — through the Seed Law (Law 27262) and its
regulation — could also have implications with regard to the Iptises
farmers have to use and sell (and exchange) seeds.

Article 12 of the Law provides that its objective is:

‘the promotion, supervision and regulation of aitité related to
research, production, certification, preparatioml @ommerciali-
sation of good quality seeds, in order to ensugdr thermanent
dissemination and optimum use in the country’.

The framework established under the Seed Law and its regu(aton
specific regulations for cotton, rice, barley, sugar cane), gmtato and
wheat), based on a certification scheme, seeks to guaranteentheer-
cialization of quality seeds, free of impurities and contananatand
with optimum levels of germination under technical parametietsr-
mined in the regulation of each specie. The National SergrcAdricul-

ture Sanitation (SENASA) is the competent authority respandii

overseeing compliance with these norms as part of the Natysém
of Seeds.

As to the percentage of certified seeds used, these can &eedvn An-
nex 2 of this report. This Annex reflects the amount of seeds pdduc
(certified) and percentage of the total of hectares ealvét is in typical-
ly intensive agriculture crops (cotton, rice and corn to some ¢xthietre
the highest percentage of certified seeds is used. In theotgseato,
wheat, barley and legumes the percentages are very lisvimiportant to
highlight that in the case of important crops — mainly linked toiadus-
try — such as grapes, sugarcane and asparagus in many Seses,
imported directly are used which do not necessarily pass throogti-a
fication process and of which there are no reliable stisiin practical
terms, this means that the informal seed system is the damimahe
National Agricultural System and that farmers (includsagnpesinand
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to a lesser extent native communities) have to utilize sedbdsh may

not respond in agronomic and production terms (according to overall
national formal standards) but which are available and abbedsilocal

and regional markets, including through 'over the fence‘ exchangseThe
seeds may be extremely important though in terms of food security,
demand by local and niche markets.

Protection of native crops

Law 28477 (2005) declares Natural patrimony of the Nation over af lis
native crops, breeds and wild species. In accordance with Artafléng
Law, the Ministry of Agriculture in coordination with Local and Regional
Governments and other public and private entities are responsitie for t

‘registration, dissemination, conservation and pstiom of genetic
material, production, industrialisation, and comoieisation ac-
tivities and the internal and external consumptidnproductive
crops, native crops and breeds and wild speciesiletin the
Annex, focusing on sustainability ...".

This norm reflects a public policy to promote native crops, some of which
are also part of the list established under the FAO IntemmsdtiTreaty.
This is the case for sweet potatlpdmoed, beans RPhaseolul potato
(Solanun), corn geg and yucca Nlaniho)), among other species of
Peruvian/Andean origin or which have diversified in this regions Thi
Law does not intend to grant legal protection in terms of exausi
property rights. The Law establishes that these crops areopdhte
Natural Patrimony of the Nation. It means in essence that the S
exercises a protective (conservation) role in relatiorhése crops and
should verify that the benefits derived from their use areeshwith
communities which have conserved them over time. It also seemms t
ply references to the geographical origin of these nafigps. An issue
for debate is how to make this legathtus compatible with potential
intellectual property rights over improved varieties of these specie

The situation of INIEA and seed production

During the last few years coordination between the National utestior
Agricultural Research and Extension — INIEA — and the prigsatgor to
generate and produce good quality seeds, has been limited. Thad cent
role of INIEA to produce basic seeds and promote the productichef o
types of seeds (in alliance with the private sector) has not hessible
due to a series of reasons: unfavourable agreements betwézndhd
seed producers (which have been annulled and revised), poor manage-
ment of the seed fields, not registering cultivars in theivaul Registry

(as provided for in the Seed Law), limited institutiorta¢isgths to guar-
antee intellectual property rights as an incentive to prodavevarieties,
limitations in systematising information, among others.

To overcome these difficulties, INIEA should, among other thinggbest
lish more effective agreements with seed producers in ordemotuce
improved quality seeds, promote the use of intellectual propestsu-
ments to protect innovation and establish mechanisms to hmiinfor-
mal sale of protected and/or certified genetic matdtdalvever, limiting
informal sale of genetic material and seed, which is indansidered a
priority by INIEA, could generate considerable impacts on theoomery
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practices of small farmers to exchange, save and use sedush-are
informal and non regulated by nature (INIEA, 2003). In other words, it
could affect farmers’ rights negatively.

What do all of these law and regulations mean for the actumapesino
farmer and indigenous people? They mean different things for each
community — or even among people within the communities, depending
on how the extent to which — and the ways in which — thejirdeed up

with modern agriculture and the market. An isolated, Anaeenpesino
may feel absolutely detached from all these laws and aggus. They
have no impact whatsoever in their regular agriculturaltices: The
case may be different for an association or cooperati@oa$tal farmers
who are producing in an agroindustrial context. They may become mor
affected by the requirements to use certified seeds, and to pradder
extreme quality standards imposed by export markets, etc.ndbtgri-
cultural policies, including mechanisms for the implementation of
Farmers’ Rights, should be responsive to these differeturésaof agri-
culture in Peru.

Chapter 3. Perceptions about Farmers’ Rights among
key stakeholders

Between October 1 and October 30, 2005, surveys on Farmers’ Rights
were submitted to, and a series of interviews were held aitbet of
experts and stakeholders. These included members of researcls,centre
farmers’ associations, non-governmental organisations, publitesn
and indigenous peoples’ organisations. Three broad questions were:

What do you understand by Farmers’ Rights?
How are Farmers’ Rights being implemented in Peru?

What do you suggest should be done to implement Farmers’ Rights?

The idea of these questions was to assess the levehodraygs, familiar-

ity, understanding and recognition of the concept of Farmers’ Rights
among a group of persons who work either directly or indirecttih w
farmers, breeders and in the agricultural sector, and to ¢geriepat on
how Farmers’ Rights can be realised in Peru.

3.1 Stakeholder perceptions regarding the concept of Farmers’
Rights

Few responses referred to Farmers’ Rights in the conteiieoFAO
International Treaty. Most respondents had widely differing petisjes

on Farmers’ Rights and their specific contents. All used theepdnc
repeatedly but rarely under the conceptual framework provided by the
Treaty. Only two of those consulted (from IIAP and Asociacionl ©ro

Uso Diversitas) referred to Farmers’ Rights specifjcatider the frame-
work of the FAO, though only one of these referred to the FAOnater
tional Treaty in particular. This implies that although, as mentiamé¢he
introductory paragraph, the concept of Farmers’ Rights is used and con
tinuously addressed, there is very limited awareness otetttaical
implications and scope of the concept as incorporated in the FAO Interna-
tional Treaty. The concept is deemed important, but theravidearange

of interpretations of its actual meaning and what it actually implies
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Seven of those consulted (two respondents from IIAP; one from
Asociacion Civil Pro Uso Diversitas; one from Proyecto INGXg one

from CIP; a member from SPDA and a respondent from the Technical
Secretariat of the CGIAR) clearly described the justitficaand basis for
Farmers’ Rights (recognition of the contribution, efforts anstamary
practices of farmers in the conservation, maintenance and development of
plant genetic resources for food and agriculture), but not thermoand
specific scope of the concept.

The respondent of Finca Bioagricultura Casa Blanca idedtéirelation-
ship between rights related to management practices of land, erajgs

and agricultural residues and — recent technological innovations and tradi
tions. This basically seems to mean that Farmers’ Righdte to a much
broader set of issues and are not rights per se, but a compvehenmsi

ciple which is linked to a wide range of aspects of agrioaileurd farm-

ing.

One of the survey respondents (representing the INCAGRO Brogec
ferred to the necessity to compensate farmers for thélititnaal contri-
butions in terms of genetic resources (he associated tletsgompen-
sated access to genetic resources). The respondent of the N@bona
federation of Amazon Nationalities (CONAP), in representadibimdi-
genous communities, identified Farmers™ Rights as clearlieteta the
issue of access to genetic resources and the protectiofatdréradi-
tional knowledge.

Another respondent (representing INRENA) related FarmerditRitp
the right to sow and improve seeds, similar to plant breeders’ rights.

One respondent (from Centro Regional de Investigacion de Biodivérsida
Andina — CRIBA) referred to Farmers’ Rights as a kind of prtypéghts

to genetic resources farmers possess, manage, conserve andesse. Th
rights would include the rights to knowledge and experience acatedul

by farmers during the years.

One respondent (from Grupo Yanapai) addressed the right tharéarm
have to sell, use and reuse seeds at local and traditional markets.

Another respondent (from CIP) referred to rights related ¢esacto pro-
duction factors (water, technology, seeds, markets) in order tongera
food security and a family income.

Three respondents told that they did not know the exact meaning of
‘Farmers’ Rights’, which is an interesting result, a® tef them were
officials of public institutions and one of an important farmers union.

Finally, one of the respondents (representing CCTA) madeyairver-
esting distinction between ‘peasants’ and ‘farmers’, idemtifythe form-

er with a more integral relation to land with its seeds ahdrg/the cul-
tural element has a preponderant role. In the case of ‘fdrrtiezse are
producers largely oriented towards meeting market demand -ylocal
regionally, nationally, and especially internationally (in th& lease, the
reference is to agroindustrial centres established atotées and in some
Andean valleys). The respondent emphasized dhatpesinoand indi-
genous communities are the custodians of genetic diveasitl,should
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subsequently be entitled to Farmers’ Rights, rather than faraeting
exclusively as produceend providerdor the market.

The respondent of the National Institute for the Defence of Cadtiopet
and Intellectual Property (INDECOPI) made the distinction betw
Farmers' Rights (as they relate to the protection ofticawdil knowledge
in particular) and more broad rights that support farmers iratbas of
land, resource utilisation, etc.

Quite clearly, there seems to be a trend in the sense énatighlimited
understanding of what Farmers’ Rights actually are. In contaiste-
spondents recognise farmers to have a series of rights but adrice-
times have little to do with, or are only marginally retate Farmers’
Rightsper sg in the context of the FAO International Treaty. The con-
cept generates immediate reactions and most respondentsesgeron-
fident as to the importance of Farmers’ Rights.

3.2 Stakeholder perceptions on the implementation of Farmers’
Rights in Peru

Reflecting the findings on the concept of farmers’ rights) e views

on the implementation of these rights differed widely. Threenefre-
spondents (from Pro Uso Diversitas, Grupo Yanapai and Technical
Secretariat of the CGIAR) answered that the implementati¢iaohers’
Rights would only take place once the new national seed systeaiica

to effect and became operational. Farmers’ Rights becanssaadnly

if a seed system was in practice and was effective. $hisia reaction

and response to the seed system. One pointed out that more than 80% of
the farmers in the country (large, medium and small) maittadfitional
methods of exchanging seeds. This respondent highlighted the censider
able difficulties in trying to implement a seed production antification
system, equal or similar to systems operating in countries witeresive

and high input agriculture prevails. In this sense, he explainedotdait
varieties do not have a place in such a system, and it would tiyadua
displace traditional farming practices and genetic diversity.

The second respondent (from Grupo Yanapai) pointed out that the seed
system, including its certification regime — even in itgtih implemen-
tation — limits the possibilities to use, commercialize artivatle seeds
which are not officially recognised by the authority — SENASA.sThi
would seriously erode rights of farmers pertaining to plant geregour-

ces for food and agriculture — and affect their food securityedls The
system seeks to promote the use and commercialization of wheazts

are formally recognised and certified by a national authoritertfica-

tion system which furthermore looks at a series of requirestiged on

the quality and purity of seeds. Most of the seeds produced, sold and
exchanged bgampesinand indigenous communities would rarely meet
these requirements, a fact that explains why this seed systgnmpact

their rights to freely save, use and sell seeds of theal kmad native
varieties.

Furthermore, in terms of certifying and registering native tpeta for
example, the system may impact farming activities in seofmreducing
diversity. This is because to commercialize seeds, thesebauzgis-
tered according to criteria rarely met by local and nataéeties. The
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pressure exerted by the system towards establishing unifoanity
standardising the type and quality of seeds used, could detethmt
campesinostart to prefer certain varieties of potatoes (thosadiete for
market sale) and relegate the use of native and locatiearieaditionally
used for barter, in seed fairs, auto consumption, etc.

A third respondent (from Feria Bioagricultura Casa Blancajtified the
implementation of Farmers’ Rights with activities by theepaiffice —
INDECOPI. This respondent recalled a norm being proposed and dis-
cussed (possibly what at present is Law 27811 on the protection of
collective knowledge of indigenous peoples related to biologesdur-
ces). In this particular case, a correct correlation wwasggmade between
protection of traditional knowledge and the competent auth@#yansi-

ble for this. The respondent of INDECOPI also highlighted tliertef
being made in the area (policy and legal developments) of pramfec
traditional knowledge related to biodiversity.

The fourth respondent (from CIP) identified advances in thecimghta-

tion of Farmers’ Rights at the level of land entitlementofés to recog-

nise property rights over land chmpesinosand indigenous communi-
ties), legislation on seeds (efforts by the sanitary auyherSENASA —

to implement the national seed system), norms on education and a
nascent regulatory framework to promote technology and free ¢fade
example through the Free Trade Agreement between the US and Pe
This response seemed to relate Farmers’ Rights with a eoonprehen-

sive view of the right of farmers.

The majority of respondents and interviewees (eleven of them)idethc
in pointing out that there are actualyt many concrete, tangible ad-
vances at the national level in terms of implementing Fa'niights.
However, a few of them recognised some efforts, including theysrom
gation of some laws and regulations in this regard. These inclage L
28216 establishing a National Commission for the Prevention of Bio-
piracy, Law 27811 establishing a national regime for the proteof
traditional knowledge, and the execution of specific projectding to
protect (directly or indirectly) the rights of farmers. Thesejects in-
clude activities such as the ANDES Potato Park ProjeCusto and the
GEF project for thén situ Conservation of Native Crops and their Wild
Relatives.

This view is interesting in the context of this study, which tea®aled
important efforts to apply Farmer’ Rights more concret8lgmetimes
these efforts are not expressly or specifically retei@ as Farmers’
Rightsper se but in effect, theyare giving substance to these rights. Law
27811 for the protection of traditional knowledge is an exampleisf th
So is the active involvement of the National Agrarian Corigant
CONVEAGRO - and its representation of snta@inpesinognd farmers,
in the process of discussing and debating the possible ratificatithe
Free Trade Agreement with the US. Individual projects sutheaBotato
Park and the GER Situ Conservation of Native Crops and their Wild
Relatives are also examples of this.

Two respondents (from CRIBA and IIAP) emphasized the fact that
Farmers’ Rights are mostly identified with access to gemesources
and protection of traditional knowledge. These are issues forhwhic
regional and national legislation has been developed.
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The respondent from INRENA pointed out the low level of implementa-
tion of Farmers’ Rights as set out in the FAO Internatidiahkty, and
the very limited awareness about the contents and even erisibtits
international treaty among key stakeholders.

Finally, the respondent of CONAP (representing indigenous Amazoni
communities) stressed that implementation would only be meaniagful
long as land rights were previously recognised to indigenous communi
ties and they would be safeguarded from free market forces.

It seems fairly obvious that there are a wide range of svimgarding
implementation of Farmers™ Rights. Most respondents and ietezeis
recognise efforts at different levels: through legishatigpecific projects
and participation in policy processes. However, there are sty dif-
ferent views on how to implement them in practice — which @aexs
plained by the different understandings about what exactly Farmers’
Rights are.

3.3 Stakeholder perceptions on prospects for the implementation
of Farmers’ Rights

One of the respondents (from CRIBA) pointed out the need for techni-
cians — especially farmers (who carry ontsitu conservation) — to
participate more actively in the implementation process ofmées’
Rights at the national level. In a similar vein, anothepoadent sug-
gested guaranteeing minimum levels of participation of sraathdrs in

the decision-making processes.

Another respondent (from PROBIONADES) proposed to make the agro-
biodiversity fairs official (awarding them with tools andteréal); make
an inventory of farmers who participate in these fairs, andoterand
systematize information on areas wiithsitu farming. With the informa-
tion from the fairs and supporting information from data basespuld

be possible to identify agrobiodiversity centres. He also pespdise
creation of a network of communal seed producers from different ag
biodiversity centres and recognition of seed producers as iabteemhe-
ficiaries for Farmers’ Rights (in this case, a conseowt in essence).
Finally, he proposed that the international community recognise a
support the environmental services these centres and commuffities o
for the scientific community and commercial breeders.

One respondent (from CIP) pointed to the importance of developiag cle
and simple mechanisms to guarantee that benefits arisinghmatcess
and use of plant genetic resources (and associated traditrmvalekige)
are adequately shared among farmers. In this sense he merttiahed
science and technology may contribute to value these rescanckes
knowledge, and ultimately, help determine the type of benefitstud

be shared.

The respondent (from Yanapai) suggested considering how during cen-
turies more than 3000 varieties of potatoes have been maintaided a
conserved and how the national seed system (oriented mainly towards
commercialization) may erode and seriously destroy thidthve8he
pointed out that INIEA and SENASA have adopted a ‘model Interna-
tional Potato Centre’ approach for thermotherapy iandtro tubers and

28



Farmers’ Rights in Peru: A Case Study

that this approximation for the ‘cleanup’ of native seeds willsobte the
problem of seeds deteriorating. She commented that the warmihg of t
Andes could better explain deterioration of seeds. She alsotediitteat
artificial borders (for example between Peru and Bolivia) rbégiseri-
ously affect the flow and traditional exchange of seeds with qoese
damages for the farmers. Finally, she proposed that the natieedl s
system (under the competence of SENASA) recognise and consdier tra
tional seeds and that they be susceptible to be cdrievendible seeds
within the seed system.

Two of the respondents (from CIP and IIAP) made a referente link
between intellectual property — access to genetic resodragsgeneris
protection systems and protection of native crops (‘local pajeaitsl
also to the risks of agreements or bilateral agreementivnely affect-

ing Farmers’ Rights. They pointed out that to effectivelyplament
Farmers’ Rights there was a need to a) establish aniedfesststem of
access to genetic resources (including access to mateoiaserved and
maintained bycampesinognd native communities), b) to develop a sys-
tem to protect native crops, possibly, but not necessarilyughra
patent-like (or intellectual property based) mechanism suiageneris
mechanism — which may combine property right approaches, with regis-
tries and licensing agreements, c) evaluate how bilaterdtacts may
affect rights of communities who share common resources atiticinal
knowledge related to local and native varieties. This laibént refers to
the fact thattampesincand native owners (in legal terms) of seeds and
traditional knowledge are difficult to identify in a contexteve these are
often shared among a wider group of communities. This also gdfate
prior informed consent and who can rightfully provide it.

On this subject, three persons (from Pro Uso Diversitas, IWPFRnca
Bioagricultura) proposed the creation of a register: oned#l Ivarieties
and users of local varieties and the second of traditional knowledge.
Through this system, small farmefsampesinosn particular) may be
exempted from obligations derived from the formal seed certificayion s
tem which calls for standardising the type of seeds used and coialmer
ized. The register would legitimize and formalize traditional prastand
exchanges within certain groups of farm@ampesinogand indigenous
communities).

The need for awareness about Farmers’ Rights at thedéeeimmuni-
ties, officials of the public sector and managers of genmesources
themselves was also highlighted by three of those consulted.

One respondent (from CCTA) focused on the recogniticzaofpesinos

and that any discussion on Farmers’ Rights should start by regagni
and internalizing the intercultural phenomenon. The latter is iedigec
important in the context of public policy frameworks and normsal,

this respondent argued that a level of racism towards, anal sxcilu-

sion of,campesinogby urban society in particular) are important aspects
which in many cases dominate (mostly unconsciously) debatesrasate
agriculture, especially in the Andes and Amazon regions and more clearly
when referring t@eampesinognd indigenous communities.

Both the respondents from INDECOPI and CONAP coincided in high-
lighting that there was a good policy ‘environment’ to continuertffin
the area of protecting traditional knowledge related to biodiversity.
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Finally, one respondent from IIAP referred to the necgsditestablish-
ing adequate incentives (through public policies and norms) togbeom
traditional agriculture and to encourage the use of Farmers’'Right

Chapter 4. Conclusions
What are Farmers’ Rights in Peru?

Clearly, there is very diverse understanding and knowledgediagahe
exactmeaning and scope of Farmers’ Rights among different groups. As
a general conclusion, most persons consulted seem to refer to the rights of
farmers rather than Farmers’ Riglgsr se in the context of the FAO
International Treaty. Fotampesinosand indigenous communities these
rights include rights related to land and territories, custorpeagtices,
traditional knowledge, seed exchange, conservation of native crops and
ways of participation in policy making processes, among others. Fo
experts in the public and private sector alike, Farmers’ Rigave more

to do with legal protection of traditional knowledge, access teetie
resources, the national seed system, etc. However, the fa€atnaers’
Rights are not equivalent to the rights of farmers, is not sadbsa
negative feature. On the contrary, this seems to indicatehébia is a
considerable level of awareness about a wide set of rightarmokrs
(campesinosand indigenous communities), but that it is necessary to
relate these to more specific rights recognised and assigmaat the
FAO International Treaty. There are common grounds in perosptio
among the groups. For example, protection of traditional knowledge,
maintenance of traditional seed exchange systems, and teadegsee
participation, are common issues mentioned as part of this broiagder

of the rights of farmers but which are in fact key componentaoners’
Rights under the FAO International Treaty.

How relevant are Farmers’ Rights?

Farmers’ Rights are very important, especially dampesincand indi-
genous communities in Peru, who rely on traditional exchange and use o
seeds as a matter of culture and livelihood maintenanoell Scale
farmers are often emphasized as the primary rights holddfarmers’
Rights, although the definition of ‘small’ varies. In the cadePeru,
Farmers’ rights are important foampesinosnd indigenous people who
have effectively invested time and efforts to conserve andla@\crop
diversity based on traditional and ancestral cultural pexti€armers’
Rights offer an internationally recognised safeguard agaiegative
impacts that may be generated from the globalisation of agnieuind
the tendencies towards privatization through intellectual prppights
and other instruments, including bilateral contractual practices.

Restrictions on use and exchange of seeds

At the moment, there are no patterns nor evident tenderfcgstdems

and restrictions as to the rights of farmers to conserve, use, sell ahd reuti
ize seeds, especially among sntainpesinosand indigenous communi-
ties. However, there are some concerns among experts ongaets of

the planned strengthening of intellectual property rights andetelop-
ment of the seed certification and commercialization systemhe liveli-
hoods and traditional practices of smampesinosnd indigenous com-
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munities Some isolated cases have been identified regarding eftorts t
enforce plant breeders’ rights within the agroindusteata . In the case

of plant breeders’ rights, their application has been very limsiace
1994 when Decision 345 was adopted (see Annex 1 for number of appli-
cations and rights granted). Only varieties of marigold, cotemohs

and rice have been protected. In this sense, the plant vapatiestion
regime has not affected Farmers’ Rights so far.

Protection of traditional knowledge as a key concern

In the case of Peru, the development of mechanisms to pratgitiohal
knowledge have been the main policies implemented which radate
Farmers’ Rights. These mechanisms are, however, not only atgssbci
with plant genetic resources for food and agriculture but alo hio-
diversity in general. The legal protection of traditional klemge
(through Law 27811 and Law 28216) has been a response to the bio-
piracy phenomenon, which broadly means illegal or irregular atoess
and use of genetic resources of Peruvian origin and refetdiional
knowledge. However, legal protection of traditional knowledge ptese

an additional challenge: It is vital to ensure that this kndgdeis made
available, maintained and enhanced for conservation and sustairsabl

of genetic resources. On the other hand the increasing trendgrict res
access to this knowledge, due to the protection of traditional knogyledg
or to adopt much more cautious attitudes with regard to sharing such
knowledge, represent a danger for conservation and maintenance efforts —
and for the very livelihoods of farmers. If sharing witlsind between
communities and researchers, who may be in a position to lpcive-

port conservation, is impeded, it may seriously affect accegsrtetic
resources and related knowledge, and therefore farmers’ pghtse In

this context the issue of Prior Informed Consent is, arguablymtist
challenging and problematic of all, given the fact that trawisti know-
ledge is — in most cases — widely shared among communities. ke qu
tion of how to identify those who have rights over traditional kndgée
remains the most pressing challenge to address from a potjey,ded
practical perspective in particular.

Participation of campesinos and indigenous communities in Farars’
Rights related processes

On the other hand, for the past ten years the participatioanspesinos
and indigenous communities in various processes directly and ithgirec
related to Farmers’ Rights has improved. However, this paation is
still less than appropriate in terms of quantity and quafitynzvolvement.
This has to do with legitimacy of representation at thgonal level,
serious budget limitations of representative organisationgetinaware-
ness and understanding of international policy processes and dgrtain
sues, among others. Capacity building especially amangpesinosind
indigenous communities is therefore a continued necessity.

Farmers Rights and benefit sharing

Quite strikingly, respondents and interviewees did not refeiioithplto
benefit sharing in the context of Farmers Rights. Thiskisyacomponent

of the concept and there are several examples of its imptation in
practice in Peru. Some of these were mentioned in Section 2.2 and
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provide initial evidence of efforts being made to ensure Prifaried
Consent and the fair and equitable participationcampesinosand
indigenous communities in the benefits derived from access to thei
resources and traditional knowledge. Benefit sharing usualgs tplace

as part of specific projects in whidampesinosand indigenous com-
munities participate related to improvement of seeds, erteasid capa-
city building, strengthening of traditional knowledge systemsiaace-
ment and strengthening of local technologies, taxonomic research over
local and native varieties, etc. However, one of the dangersunding
efforts to develop benefit sharing schemes is that no policyegoiatory
differences are made between activities and projects whudive, for
example, collecting of plants for medicinal or pharmaceuticgbques
and collecting which is oriented at taxonomic description of neveva
ties, agronomic analysis, or crop improvement. Paradoxically,ntbais
have the perverse effect of impacting traditional prastaoed customs of
free exchange and sharing between communities and with thirelspast
the notion of ‘property’, exclusivity and exclusion start to become incorp-
orated intocampesinoand native communities’ ways of thinking. In
short, bilateral benefit sharing with a specifampesinoor native com-
munity may erode the spirit and nature of Farmers Rights as a whole.

Chapter 5. Comments and suggestions
Awareness raising

Various respondents have expressed the necessity of undertaking
awareness-raising activities with regard to Farmergh®i These activi-
ties could include courses, media campaigns, decentralisddhvoms
oriented towards different target audiences (public officialdigenous/
farmers groups, NGOs, etc.) and disseminating informativesriakst
(manuals, guidelines, etc.), among others. The understanding of tte exa
content/scope of Farmers’ Rights and its differences witardetp the
rights of farmers in a broader sense will provide a nacgdmsis for the
development of a more realistic and focused implementation groces
During 2006, and as part of the Genetic Resources Policy Initiative
(GRPI) project, a national seminar or workshop is being planned t buil
capacities among a wide range of actors with regard to %@ F
International Treaty. Farmers’ Rights could, for example, becrkey
focus in this seminar.

Farmers’ Rights and traditional knowledge

In the case of Peru, there have been important advances telatesl
implementation of Farmers’ Rights. To build on these, thioahg
activities should be undertaken:

supporting the application of Law 27811 for the protection of trad-
itional knowledge by implementing the National Register for
Traditional Knowledge, developing a draft model protocol on Prior
Informed Consent, and establishing the National Fund for the
Development of Indigenous Peoples — while at the same time ensuring
that these measure do not run counter to the principles of &@ocess
plant genetic resources for food and agriculture and relateitdnead
knowledge for farmers and institutions engaged in the conservation
and maintenance of these resources.
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supporting effective (informed) participation of indigenous (fagne
representatives in the preparation of the Common Andean Regime on
the Protection of Traditional Knowledge (and facilitating comsult
tions at the national level) and distributing information fus tpur-
pose;

creating and formalizing a national register of native ciau local
seeds.

Diversity: an option for development

It is quite striking to note that where genetic diversityichest, exclu-
sion, marginalisation and low income are common features ofvisle li
hoods among its custodians. Human and social development in these
areas seem to be at odds or are at least far from the agesrhat mar-
kets, education, health facilities, internet, etc. could bring. Aeptdp
evaluate how diversity (of seeds) could be used towards developmeent a
how national policies and laws may contribute to and promote develop-
ment, could serve to shed some light and information and offer- int
esting alternatives toampesincand nativefarming communities. What
should be stressed is that diversity, rather than being a preblehich
some consider it is — is an extremely important and valuabienofuir
development. Food security, health insurance, environmental egrvic
genetic diversity for crop improvement, etc. are just a fethefreasons
why diversity is critical forampesinosind native communities. The key

is to provide viable options for development (which integraterdity)

and ensuring thatampesinoand indigenous communities have the
possibility of engaging in a deliberative and fully informed psscas to
what path to take with regard to their development options.

The National Agrobiodiversity Program and Action Plan

The National Biodiversity Program and Action Plan offers acgadind
regulatory platform on which to build and strengthen the concept and idea
of Farmers’ Rights in Peru. Both these instruments makeifiepeefer-
ences to participatory mechanisms for development and stremgjhan
technologies to conserve/use agrobiodiversity and its componewgt; de
oping national registries for agrobiodiversity and its différelements;
and incorporating agrobiodiversity related issues (including &a'm
Rights) in regional, local and sector development agendas, amomg. othe
These instruments appear as appropriate components of a strai@gg to
awareness about what Farmers’ Rights may entail and wHawgemtsfi-
ciaries should be.

Incentives for promotion of traditional practices and expansion of
native and local crops into national markets

No specific research has been undertaken to evaluate the snopdncivw

the credit/banking system (and eventually even insurancars)steeate
incentives for certain agricultural practices, includaanditions for the

use of certified seeds or seeds under the coverage dfaienal Seed
System. However, the type of farming tl&financed, subject to credit

and protected through insurance, does have a bearing on the direction
agriculture may take in the future. For example, if onlyatercrops are
entitled to credit or insurance, if only certain geographaaas are
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covered by the banking / credit system, if only export-oriented agriculture
can receive credit and State support, etc. all of these aagiits which

will create incentives or disincentives regarding tyyee of agricultural
activities to be undertaken.

Adoption of UPQOV 91 protection system

As part of the Free Trade Agreement with the US, Peru igaibli to
adopt the UPOV 91 system for the protection of breeders rigtts.
present, initial discussions have commenced regarding the ipbtent
impacts UPOV 91 may have on rights to save and reuse seedsieysfa
— given the strengthening of breeders’ rights under the UPOVdahee
Arguments in favour of safeguarding the rights of farmees darived
from Constitutional provisions, other national legislation, andrmate
tional agreements (on human rights, the FAO International Treaty, etc.)

The Governing Body of the FAO International Treaty

In terms of supporting national efforts to realise FarmeightR, the
FAO IT Governing Body could at this early stage of the implaaten
process:

a) recommend donors (including GEF) to support projects focused on
the implementation of Farmers’ Rights

b) make an effort to better define what Farmers’ Rightsoayenore
specifically, what they are not (this would include reaching some
consensus on who the actual beneficiaries of Farmers' Rights ar
and

c) discuss practical ways in which the benefits derived frooessto
and use of plant genetic resources under the FAO IT can bé-distri
uted between beneficiary farmers and communities (through the
Multilateral System).

References

Andersen, Regine (2005Fhe Farmers’ Right Project. Results from an
International Stakeholder Survey¥NI-Report 9/2005, (Lysaker:
The Fridtjof Nansen Institute). Available at:
www.fni.no/farmers/stakeholders.htm

Association ANDES (2003)Evaluation Report: Technical and Cultural
Exchange Deccan Development Society (DDS), Pastapur India
and Potato Park and Lares Communities: available at:
www.iied.org

Brack, Antonio (2005)Peru: Diez Mil Afios de DomesticacioBTZ —
PDRS, UNDP, Editorial Brufio, Lima, Peru.

Bragdon, Susan (2004nternational Law of Relevance to Plant Genetic
Resources for Food and Agriculture: A Practical Review for Scien
tists and Other Professionals Working with Plant Genetic Resour
ces Issues in Genetic Resources No. 10, IPGRI, Rome.

Comision Nacional de Biopirateria (2008nalisis de Potenciales Casos
de Biopirateria en el PertDocumento de Investigacion. Iniciativa
para la Prevencion de la Biopirateria. Afio |, No. 3. Available at:
www.biopirateria.org

34



Farmers’ Rights in Peru: A Case Study

Correa, Carlos (2005plcances Juridicos de las Exigencias de Divulga-
cion de Origen en el Sistema de Patentes y Derechos det@bten
Documento de Investigacién. Iniciativa para la Prevencion de la
Biopirateria. Afio I, No. 2. Available at: www.biopirateria.org

De la Cruz, Rodrigo, Guinand, Luisa Elena, Lopez Roberto, Szauer, Mar-
ia teresa (Eds) (2005Elementos para la Proteccion Sui Generis
de los Conocimientos Tradicionales, Colectivos e Integrales desde
la Perspectiva IndigenaComunidad Andina, Corporacion Andina
de Fomento, Ministerio de Asuntos Extranjeros de Francia.
Caracas, Venezuela.

Diario Oficial ElI Peruano: Separata Especial. Documentol @dajo
003-1999.Propuesta de Régimen de Proteccidén de los Conocimi-
entos Colectivos de los Pueblos Indigenas y Acceso a los Recursos
Genéticosoctubre, 1999.

Diario Oficial El Peruano: Documento de Trabajo 010-2Rffpuesta de
Régimen de Proteccién de los Conocimientos Colectivos de los
Pueblos IndigenasResolucion de la Presidencia de Directorio de
INDECOPI 086/2000-INDECOPI/DIR, agosto 2000.

Ferro, Pamela, Ruiz, Manuel (Eds.) (20Q5Cémo Prevenir la Biopirat-
eria en el Peru ? Reflexiones y Propuestsciedad Peruana de
Derecho Ambiental. Congreso de la Republica. Lima, Peru.

Grupo Técnico Nacional de Agrobiodiversidamiplementacion del Plan
de Accion del Sistema Nacional de Agrobiodiversidaebrero,
2004, Lima, Pert (documento de trabajo).

Hobhouse, Henry (1992%8eeds of Change. Five Plants that Transformed
Mankind Papermac, MacMillan, London, United Kingdom.

Instituto Nacional de Investigacion Agraria (200Bkan de Accién Ecor-
regional de Innovacidon Tecnol6gica Agraria en el PeRfro-
gramas y Proyectos Estratégicos del INIA.

In situ Conservation of Native Crops and their Wild Relatives.FGE
Project. Annual Report, PNUD, IIAP, INIA 2001.

Moore, Gerald, Tymowski, Wytold (2005Explanatory Guide to the
International Treaty on Plant Genetic Resources for Food and
Agriculture IUCN Environmental Policy and Law Paper No. 57.
IUCN Cambrige and IUCN Gland.

Pistorious, Robert (1997%cientists, Plants and Politics. A History of the
Plant Genetic Resources MovemdRtGRI, Rome.

Proyecto Conservaciom Situ de Cultivos Nativos y sus Parientes
Silvestres (2002)Cultivos Nativos y su Parientes SilvestridaP,
PNUD, FMAM, Cooperazione ltaliana, Lima, Peru.

Seminario Permanente de Investigacion Agricola( 2002): E¢rf@rob-
lema Agrario en Debate IX.ima, Peru.

35



Summary of Key Annexes
Annex 5 — National Program for Agrobiodiversity

The National Program for Agrobiodiversity was approved in July 2063. Program is the result of
work undertaken by a Technical Working Group on Agrobiodiversity comivdayethe National
Environmental Council (CONAM).

This Program establishes a series of medium and long-teeutiobs related to the conservation and
sustainable use of agrobiodiversity and its components. Closatgddio Farmers Rights, the Pro-
gram includes a specific objective (5.3.3) oriented at resdoicaey knowledge oftampesincand
native communities on agrobiodiversity and providing incentigeshservation activities (especially
of local genetic diversity). Objective 5.6.6 also calls foerggthening and promoting effective
participation ofcampesinacommunities and other farmers in the development of marketdhéar
products and appropriate policies regarding conservation and sigause of agrobiodiversity.
Objective 5.7.2.5 also determines the need to develop a national fungpirtsconservation and
sustainable use of agrobiodiversity.

Annex 6 — National Agrobiodiversity Action Plan

The National Agrobiodiversity Action Plan (February, 2004) was ldgeel by the Technical Work-
ing Group on Agrobiodiversity to identify specific activitiesdaactions to implement the National
Program for Agrobiodiversity.

Some of the specific actions proposed include: creating a nlatemistry for agrobiodiversity (1.2),
making an inventory of traditional technologies usedchgnpesinoand native communities in the
conservation and use of agrobiodiversity (2.1), participatory geémeraf sustainable technologies
(2.2), development of local and regional policies for agrobiodiversity oatgan (4.7), etc.

Annex 7 — Biodiversity Law

The Peruvian Biodiversity Law (Law 26839, 1997) includes spemfierences to in situ conservation
of biodiversity and the need to protect traditional knowledgeaofipesincand native communities
and ensure their participation in the benefits generated from itsatititiz

Annex 8 — Implementing rules and regulations pertaining to the biodiersity law

Supreme Decree 068-2001- PCM (2001), the implementing regulation Biditigersity Law, recog-
nizes the need to protect agrobiodiversity zones and ensure thevatineeand sustainable use of
cultivated, local species and their wild relatives. Trea®as may serve to promote ecotourism, seed
fairs and other mechanisms which supporsitu conservation and strengthen the participation of
communities in these activities. It also prioritizes atiéig related to creating incentives for in situ
conservation (such as tax exemptions), supporting sustainablandtsisexample in agrobiodivers-
ity zones), incorporating protected areas and agrobiodiversifiyeirtlean development mechanism
(under the Climate Change Convention process), etc.

Annex 15 — Informe de Andlisis de Potenciales Casos de Biopiraterime& Perd (Analysis of
Potential Biopiracy Cases in Peru)

This report identifies six Peruvian species (hercampuripryacamu camu, sangre de grado, sacha
inchi, chanca piedra and caigua) used traditionallgdypesinand native communities — mostly for
food purposes — which have been subject to intellectual propgihtg in Europe, the US and Japan.
These include dozens of patents for inventions related to phesis. The report presents a detailed
description of the claims included in a series of patents.
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Annex 1 Plant breeders’ rights granted in Peru
Current | Date Istate Date Due Title Holder Name of variety| He Specie Presentation| Applicant Requesting
Status date Country
Granted | 2001-03-23 | 2017-06-26| AGRICOLA BARRANCA | APV No | 000397-1996 | Marigold 1996-06-03| AGRICOLA BARRANCA | PE
SA. BELLA FLOR SA
Granted | 2001-03-23 | 2017-06-26| AGRICOLA BARRANCA | A P.B No II 000396-1996 | Marigold 1996- 06-03 AGRICOLA BARRANCA | PE
SA. PRIMAVERA SA
Revoked | 2002-11-12 TERESINASILVAVDA | | MG -1-72 000613-1996 | Cotton 1996-08-13 TERESINA SILVAVDADE | PE, PE ,PE
DE MASSARO ALBERTO MASSARO ALBERTO
MASARO SILVA, MASARO SILVA, MARTHA
MARTHA MASSARO MASSARO SILVA
SILVA
Revoked | 2004-12-10 COMPARIA ARROCERA | NIR-1 000057-1999 | Rice 1999-01-26/ COMPANIA ARROCERA | PE
DEL PERU S.A.C. DEL SUR S.A.C.
Granted | 2002-08-29 | 2022-08-29| COMPANIA ARROCERA | GALAN 001094-1999 | Rice 1999-11-03| COMPANIA ARROCERA | PE
DEL PERU S.A.C. DEL SUR S.A.C.
Granted | 2002-08-29 | 2022-08-29| COMPARNIA ARROCERA | MAMBRE 001096-1999 | Rice 1999-11-03| COMPANIA ARROCERA | PE
DEL SUR S.A.C. DEL SUR S.A.C.
Granted | 2002-09-30 | 2022-09-30| COMPARNIA ARROCERA | POMPEYO 001095-1999 | Rice 1999-11-03 COMPANIA ARROCERA | PE
DEL PERU S.A.C. DEL SUR S.A.C.
Granted | 2004-01-30 | 2024-01-30| COMPANIA ARROCERA | COLAN 000056-1999 | Rice 1999-01-26| COMPANIA ARROCERA | PE
DEL PERU S.A.C DEL PERU S.A.C
Granted | 2004-06-30 | 2024-04-25( NEW ZELAND CHORUS 000385-2000 | Limonium | 2000-04-25| NEW ZELAND INSTITUTE | NZ
INSTITUTE FOR CROP | MAGENTA FOR CROP AND FOOD
AND FOOD RESEARCH RESEARCH LTD
LTD
Granted | 2005-07-20 | 2025-07-20| DANZIGER DAN DANGYPMINI |000748-2001 | Gypsophila 2001-07-25 DANZIGER DAN FLOWER | |L
FLOWER FARM; FARM
Granted | 2005-07-20 | 2025-07-20| DANZIGER DAN DANGYPFIRM | 001151-2001 | Gypsophila 2001-11-19 DANZIGER DAN FLOWER | L
FLOWER FARM Tl FARM
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Annex 2 Use of certified seeds in Peru

(*) Wheat and barley
Elaborte by: DIA-DGSV (SENASA); Fuentes: — DGIA (NIAG) — Sow field areas; — Departamental Committaes Regional seed — Quantity registered seed
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Annex 3 Prioritization of activities related to conservation of crops irthe Andean Amazon region
Cultivo Especie Conservacion ex situ Conservacion in situ
Prioridad Bol** | Col Ecu | Per | Ven | Prioridad Sustentacion de prioridad para la
Regional nacional conservacion in situ en Bolivia.

Papa Solanum sp. 1 1 1 1 1 1 1 Originario de la region, alta diversidad de
variedades tradicionales y existencia de
parientes silvestres, microcentros
identificados.

Oca Oxalis tuberosa | 2 1 2 2 1 2 1 Centro de origen alta variabilidad

Papalisa/ulluco Ullucus 2 1 2 2 1 2 1 Centro de origen alta variabilidad.

tuberosus Coleccion Unica en el mundo

Isafio Tropaeolum 1 1

tuberosum

Yacon Smallanthus 2 1 2 2 1 2 1 Centro de origen.

sonchyfolia

Arracacha Arracacia 1 1 1 2 1 1 1 Centro de origen.

xanthorrhyza

Achira Canna edulis 1 1 Centro de origen, en peligro de erosién

Ajipa Pachyrrhizus sp 1 1 Centro de origen y alta variablidad

Walusa Xanthosoma sp 2 2 Centro de origen.

Yuca Manihot 1 1 1 1 1 1 1 Alta diversidad, parientes silvestres

esculenta

Maiz, (Sara). Zea mayg 1 1 Alta variabilidad de variedades tradiconalg

Tarwi (Chocho) Lupinus 2 2 2 1 1 2 1 Centro de origen, alta variabilidad

mutabilis

Amaranto, kiwicha, coimi Amaranthus 1 1 Centro de origen alta variabilidad

caudatug
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Cultivo

Especie

Conservacion ex situ

Conservacion in situ

Prioridad Bol** | Col Ecu | Per | Ven | Prioridad Sustentacion de prioridad para la
Regional nacional conservacion in situ en Bolivia.
Quinua y cafiahua Chenopodium sp| 1 1 2 1 1 2 1 Centro de origen alta variabilidad, colecci
Unica
Frijoles Phaseolus sp 1 1 1 1 1 1 1 alta diversidad, parientes silvestres
Mani Arachis sp 1 1 2 1 2 1 Centro de origen alta variabilidad
Tomate Lycopersicum 2 2 2 2 2 2 3 Alta variabilidad
sculenta
Alji Capsicum sp 1 1 1 1 1 1 1 Centro de origen alta variabilidad
Calabaza/ zapallo Cucurbita sp. 2 2 1 2 1 2 2 Centro de origen alta variabilidad
Granadilla/tumbo/maracuya Pasiflora sp. 1 1 1 1 1 1 1 Centro de origen alta variabilidad
Tomatillo/capuli/uchuva Physalis p. 1 2 1 1 1 2 2 Centro de origen alta variabilidad
Chirimoya/guanabana Annona sp 1 1 2 1 1 2 1 Centro de origen alta variabilidad
Cacao Theobroma 1 1 1 1 1 1 1 Centro de origen alta variabilidad
cacao
Papayuela, papaya lechosaCarica spp 2 1 Centro de origen alta variabilidad
papaya de altura.
Palta, aguacate Persea 2 2 Centro de origen alta variabilidad
americana
Sacha tomate, tomate de arbol | Cyphomandra 1 1 Centro de origen alta variabilidad
betacea
Forrajeras Alto andinas 2 2 Alta variabilidad

1= prioridad alta; 2= prioridad media; 3 = prionidaaja.

** |_os paises andinos tienen la predisposiciéaslémir responsabilidades regionales en aquelgsies con prioridad 1.

Fuente : REDARFIT (2004)
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Annex 4 Gene banks in Peru

Fuente: H. Knudsen, Directorio de Colecciones de Germoplasma en America

BANCOS DE GERMOPLASMA DEL PERU

(Italia, 2000)

INSTITUCION

Latinay el Caribe .

ESPECIES ACCESIONES

Estacion Exprimental Agropecuaria La Molina, INIA, PRONARGEB
Av. La Universidad s/n, Casilla #2791, Lima 1. PERU

Tel: (51) 14351979 / 13495646 Fax: (51)14351979 / 13495646
Email: inla@amauta.rcp.net.pe

31

5626

Estacion Experimental Andenes, INIA
Av. Micaela Bastidas No. 310 - 314, Wanchaq Cusco. PERU
Tel: (51) 84227351 / 84222031 Fax: (51)84232871

1602

Estacion experimental Bafios del Inca, INIA
Km 7 carr. Cajamarca - Celendin, A.P. 169, Cajamarca
Tel: (51) 44923648 / 44821386 Fax: (51) 44923048 / 44823648

2178

Estacion Experimental Canaan - Huamanga, INIA

Av. Abancay s/n Canaan Bajo Ayacucho, Ayacucho Huamanga. PERU
Tel: (51) 64813041 / 64812271 Fax: (51) 64812271

Email: inia.ayacucho@chankas.com

19

1275

Estacion Experimental lllpa - Puno, INIA

Km. 22, Carretera Puno Juliaca, Puno. PERU

Tel: (51) 54622779 / 54351943 Fax: (51) 54325663 / 54351943
Email: illpa@lanet.com.pe illpa@mail.cosapidata.com.pe

11

3238

Estacion Experimental "El Porvenir”, INIA

Km 14.5 via Tarapoto - Juanjui, Apartado 9 Tarapoto, San Martin. PERU
Tel: (51) 94522291 Fax: (51) 94522291

Email: eepor@telematic.com.pe

45

5403

Estacion Experimental Pucallpa, INIA
Av. Centenario Km. 4, Apartado 203 Pucallpa, Coronel Portillo. PERU
Tel: (51) 64575009 Fax: (51) 64575009

27

6202

Estacion Experimental Santa Ana, INIA
Carr. Huancayo - Hualaoyo, Apartado 411 El Tambo, Huancayo. PERU
Tel: (51) 64246206 Fax: (51) 64247096

18

2658

Fundacion Para el Desarrollo Agrario del altoMayo Fundaam
Av. Grau s/n Casilla Postal 125, Moyobamba. PERU

Tel: (51) 94562719 Fax: (51) 94562719
Email: fundaam@correo.dnet.com.pe

17

10

Fundo "El Paraiso"
Carr. Capzada - Soritor Habana, Rioja

32

41

11

Inst. de Invest. de la Amazonia Peruana, Centro Regional de Invest.
San Martin

Casilla Postal 37 Tarapoto, San Martin. PERU

Tel: (51) 94524748 Fax:( 51) 94524748

Email: iiapsm@rail.org.pe

19

12

Instituto de Desarrollo del Medio Ambiente

Jr. Junin 459 Huanuco. PERU

Tel: (51) 64512156 Fax: (51) 64512156
Email: Idmahua@net.cosapidata.com.pe

19

132
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INSTITUCION ESPECIES ACCESIONES
Universidad Nacional Agraria de La Selva (UNAS)
Facultad de agronomia, Av. Universitaria s/n Apdo. 156, Tingo Maria.

13 | PERU 3 320
Tel: (51) 64561092 Fax: (51) 64561092
Email: UNAS@UNAS.edu.pe
Universidad Nacional Agraria La Molina

14 | Av. La Universidad, Aprartado 346, La Molina, Lima. PERU 20 16471
Tel: (51) 13495647 / 13495799 Fax: (51) 13480747 / 13495800
Universidad Nacional de Cajamarca, Facultad de Agronomia

15 | Carr. Bafios del Inca s/n, Casilla Postal 16, Cajamarca. PERU 6 1606
Tel: (51) 44822796 / 44922796 Fax: (51) 44822796 / 44922796
Universidad Nacional de la Amazonia Peruana (UNAP)

16 | Samanez campo No 185, Maynas lquitos.PERU 1 3
Tel: (51) 94234153 Fax: (51) 94238951
Universidad Nacional de San Martin, Facultad de Ciencias Agrarias

17 | Ciudad Universitaria - Morales Tarapoto, San Martin.PERU 7 71
Tel : (51) 94524074 Fax: (51) 94524074
Universidad Nacional de Ucayali

18 ggg.uFedenco Basadre Km 6, apdo. 90 Pucallpa, Coronel Portillo. 31 149
Tel: (51) 64575305 / 64579691 Fax: (51) 64571044
Universidad Nacional del Altiplano (UNAP)

19 | Av. Ejercito No 329, casilla 291, Puno. PERU 8 2340
Tel: (51) 54356081 Fax: (51) 54352992 / 54353471
Universidad Nacional del Centro del Peru, Facultad de Agronomia

20 | Huancayo, Junin. PERU 10 1300
Fax: (51) 64235531 - 211
Universidad Nacional Hermilio Valdizan (UNHEVAL)

21 | Jiron 2 de Mayo # 680, Apdo. 278, Huanuco.PERU 14 1542
Tel : (51) 64511241 Fax: (51) 64512342
Universidad Nacional San Antonio Abad del Cuzco (UNSAAC)

22 | Centro Agronomico K'Ayra, Apdo. 295, Cusco.PERU 3 330
Tel: (51) 84277246 Fax: (51) 84221632
Universidad Nacional San Antonio Abad del Cuzco (UNSAAC/CICA)
Granja K'Ayra, Casilla Postal 973, Cusco. PERU

22a | Tel: (51) 84277352 | 84277254 | 84277353 Fax:(51) 84277353 / 17 6160
84277254
Email: Postmaster@cica.edu.pe
Univerisdad Nacional San Cristobal de Huamanga, Fac. Ciencias
Agrar.

23 | Av. Universitario s/n Apdo. 220, Ayacucho. PERU 5 189
Tel: (51) 649916024 / 649912510
email: picaunsch@amauta.rcp.net.pe

TOTAL 58875
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Annex 5 National Program for Agrobiodiversity

Please refer to:

Grupo Técnico Nacional de Agrobiodiversidad (20@R)cumento Base del Programma Nacional de
AgrobiodiversidadLima (156 pages).

Summary:

The National Program for Agrobiodiversity was approved in July 2063. Program is the result of
work undertaken by a Technical Working Group on Agrobiodiversity amtieby the National
Environmental Council (CONAM).

This Program establishes a series of medium and long-tegutiobg related to the conservation and
sustainable use of agrobiodiversity and its components. Closatgddio Farmers Rights, the Pro-
gram includes a specific objective (5.3.3) oriented at resdoicg knowledge oftampesincand
native communities on agrobiodiversity and providing incentigeshservation activities (especially
of local genetic diversity). Objective 5.6.6 also calls foersgthening and promoting effective
participation ofcampesinacommunities and other farmers in the development of marketdhéar
products and appropriate policies regarding conservation and sirgause of agrobiodiversity.
Objective 5.7.2.5 also determines the need to develop a national fungptortsconservation and
sustainable use of agrobiodiversity.
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Annex 6

National Agrobiodiversity Action Plan
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Annex 7 Biodiversity Law (LEY N° 26839)

Ley sobre la conservacion y aprovechamiento sosteni ble de la diversidad biologica

CONCORDANCIAS: D.S. N°068-2001-PCM (REGLAMENTO)
D.S. N° 026-2001-PE
D.S. N° 102-2001-PCM
R.J. N° 090-2005-INRENA (Apertura del Registro de acceso de recursos
genéticos)

EL PRESIDENTE DE LA REPUBLICA

POR CUANTO:

El Congreso de la Republica ha dado la Ley siguiente:

EL CONGRESO DE LA REPUBLICA HA DADO LA LEY SIGUIENTE:

LEY SOBRE LA CONSERVACION Y APROVECHAMIENTO SOSTENI BLE DE LA DIVERSIDAD
BIOLOGICA

TITULO |: DISPOSICIONES GENERALES

Articulo 1.- La presente ley norma la conservacién de la diversidad biolégica y la utilizacion
sostenible de sus competentes en concordancia con los Articulos 66 y 68 de la Constitucion Politica
del Peru. Los principios y definiciones del Convenio sobre Diversidad Bioldgica rigen para los efectos
de aplicacién de la presente ley.

Articulo 2.- Cualquier referencia hecha en la presente Ley a "Convenio" debe entenderse
referida al Convenio sobre la Diversidad Biolégica, aprobado por Resolucion Legislativa N°26181.

Articulo 3.- En el marco del desarrollo sostenible, la conservacion y utilizacion sostenible de la
diversidad biolégica implica:

a) Conservar la diversidad de ecosistemas, especies y genes, asi como mantener los
procesos ecoldgicos esenciales de los que dependen la supervivencia de las especies.

b) Promover la participacion justa y equitativa en los beneficios que se deriven de la
utilizacion de la diversidad biolégica.

¢) Incentivar la educacion, el intercambio de informacion, el desarrollo de la capacidad de los
recursos humanos, la investigacion cientifica y la transferencia tecnoldgica, referidos a la diversidad
biolégica y a la utilizacion sostenible de sus componentes.

d) Fomentar el desarrollo econdmico del pais en base a la utilizacion sostenible de los
componentes de la diversidad biolégica, promoviendo la participacion del sector privado para estos
fines.

Articulo 4.- El Estado es soberano en la adopcion de medidas para la conservaciéon y
utilizacion sostenible de la diversidad biolégica.

En ejercicio de dicha soberania el Estado norma y regula el aprovechamiento sostenible de
los componentes de la diversidad biolégica.

Articulo 5.- En cumplimiento de la obligaciéon contenida en el Articulo 68 de la Constitucion
Politica del Perd, el Estado promueve:

a) La priorizacion de acciones de conservacibn de ecosistemas, especies y genes,
privilegiando aquellos de alto valor ecoldgico, econémico, social y cultural identificados en la
Estrategia Nacional sobre Diversidad Bioldgica a que se refiere el Articulo 7 de la presente ley.

b) La adopcién de un enfoque integrado para el manejo de tierras y agua, utilizando la cuenca
hidrografica como unidad de manejo y planificacion ambiental.

¢) La conservacion de los ecosistemas naturales asi como las tierras de cultivo, promoviendo
el uso de técnicas adecuadas de manejo sostenible.

d) La prevencion de la contaminacion y degradacién de los ecosistemas terrestres vy
acuaticos, mediante practicas de conservacién y manejo.
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e) La rehabilitacién y restauracion de los ecosistemas degradados.

f) La generacion de condiciones, incluyendo los mecanismos financieros, y disposicion de los
recursos necesarios para una adecuada gestién de la diversidad biol6gica.

g) La adopcién de tecnologias limpias que permitan mejorar la productividad de los
ecosistemas, asi como el manejo integral de los recursos naturales.

h) La incorporacion de criterios ecoldgicos para la conservacién de la diversidad biolégica en
los procesos de ordenamiento ambiental y territorial.

i) Esfuerzos cooperativos e iniciativas conjuntas entre el sector publico y privado para la
conservacion de la diversidad biolégica y la utilizacién sostenible de sus componentes.

Articulo 6.- El Estado adoptard medidas, tales como instrumentos econdmicos y otros, para
incentivar la conservacion y utilizacion sostenible de la diversidad biolégica.

TITULO II: DE LA PLANIFICACION

Articulo 7.- La Estrategia Nacional de la Diversidad Bioldgica constituye el principal
instrumento de planificacion para el cumplimiento de los objetivos de la presente ley y el Convenio.
En ella se estableceran los programas y planes de accién orientados a la conservacion de la
diversidad bioldgica, la utilizacién sostenible de sus componentes y la participacién justa y equitativa
en los beneficios derivados de su utilizacion.

Articulo 8.- La Estrategia, programas y planes de accién para la conservacion y utilizacion
sostenible de la diversidad biologica se formularan a través de procesos participativos y sus
resultados se incorporaran en los planes y politicas nacionales siendo de cumplimiento prioritario.

Articulo 9.- Corresponde a la instancia de coordinacion intersectorial, a que se refiere el
Articulo 32 de la presente ley, convocar el proceso participativo y conducir la elaboracion de la
Estrategia Nacional de la Diversidad Bioldgica.

TITULO Ill: INVENTARIO Y SEGUIMIENTO

Articulo 10.- La instancia a la que se refiere el Articulo 32 de la presente ley coordina la
elaboracién de un reporte anual de la situacion de la diversidad biolégica del pais. Cada Sector en
forma coordinada elabora y actualiza periddicamente el inventario y valorizaciéon de los componentes
de la diversidad biol6gica de su competencia.

Articulo 11.- Las autoridades sectoriales con competencia en el aprovechamiento de
componentes de la diversidad biolégica, dispondran la realizaciéon de evaluaciones periédicas del
manejo y/o aprovechamiento de los mismos a fin de que se adopten las medidas necesarias para su
mantenimiento y conservacion.

Articulo 12.- La instancia a la que se refiere el Articulo 32 de la presente ley, promueve la
integracion, sistematizacién y difusion de la informacion relativa al estado de los componentes de la
diversidad biol6gica.

TITULO IV: DE LOS MECANISMOS DE CONSERVACION

Articulo 13.- El Estado promueve el establecimiento e implementacion de mecanismos de
conservacion in situ de la diversidad bioldgica, tales como la declaracion de Areas Naturales
Protegidas y el manejo regulado de otros ecosistemas naturales, para garantizar la conservacion de
ecosistemas, especies y genes en su lugar de origen y promover su utilizacién sostenible.

Articulo 14.- El Estado promueve el establecimiento de centros de conservacion ex situ tales
como herbarios, jardines botanicos, bancos de genes, entre otros, para complementar las medidas de
conservacion in situ.

Dichos centros priorizaran el mantenimiento y el manejo de especies nativas y sus parientes
silvestres.

Articulo 15.- Las actividades de los centros de conservacion ex situ deberan adecuarse a la
normativa sobre acceso a los recursos genéticos y los principios generales establecidos en la
presente Ley.

TITULO V: AREAS NATURALES PROTEGIDAS
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Articulo 16.- Son Areas Naturales Protegidas, aquellos espacios continentales y/o marinos del
territorio nacional, reconocidos, establecidos y protegidos legalmente por el Estado, debido a su
importancia para conservar la diversidad biolégica y otros valores asociados. Estas areas se
establecen con caracter definitivo y la modificacion de su norma sélo podra ser autorizada por Ley.

Articulo 17.- Las Areas Naturales Protegidas del pais conforman en su conjunto el Sistema
Nacional de Areas Naturales Protegidas por el Estado (SINANPE), al cual se integran las instituciones
publicas del Gobierno Central, Gobiernos Regionales, Municipalidades, instituciones privadas vy las
poblaciones locales que actian, intervienen o participan, directa o indirectamente en la gestion y
desarrollo de las Areas Naturales Protegidas.

Articulo 18.- Las Areas Naturales Protegidas establecidas por el Estado son de dominio
publico y, por lo tanto, no podran ser adjudicadas en propiedad a los particulares. El ejercicio de la
propiedad y de los demas derechos reales adquiridos con anterioridad al establecimiento de las Areas
Naturales Protegidas, debe hacerse en armonia con los objetivos y fines para los cuales éstas fueron
creadas.

Articulo 19.- Las Areas Naturales Protegidas cumplen sus objetivos a través de distintas
categorias de manejo, las mismas que contemplan una gradualidad de opciones que incluyen Areas
de uso indirecto y Areas de uso directo.

Articulo 20.- Los sectores y los distintos niveles de gobierno velaran porque las actividades
que se realicen en las zonas adyacentes o0 Zonas de Amortiguamiento de las Areas Naturales
Protegidas, no pongan en riesgo el cumplimiento de los fines de aquellas.

Articulo 21.- El Estado promueve la participacion privada en la gestién de las areas del
SINANPE. El otorgamiento de derechos a particulares obliga a éstos a cumplir con las politicas,
planes y normas que se determinen para las Areas Naturales Protegidas.

Articulo 22.- El aprovechamiento de recursos naturales en Areas Naturales Protegidas, y
cualquier otra actividad que se realice dentro de las mismas, sélo podra ser autorizado si resulta
compatible con la categoria y la zonificacién asignada, asi como con los planes de manejo del area.
Estas actividades no deben poner en riesgo el cumplimiento de los fines y objetivos primarios para los
cuales se establecio el rea.

TITULO VI: DE LAS COMUNIDADES CAMPESINAS Y NATIVAS

Articulo 23.- Se reconoce la importancia y el valor de los conocimientos, innovaciones y
practicas de las comunidades campesinas y nativas, para la conservacion y utilizacion sostenible de
la diversidad biolégica.

Asimismo, se reconoce la necesidad de proteger estos conocimientos y establecer
mecanismos para promover su utilizacién con el consentimiento informado de dichas comunidades,
garantizando la distribucion justa y equitativa de los beneficios derivados de su utilizacion.

Articulo 24.- Los conocimientos, innovaciones y practicas de las comunidades campesinas,
nativas y locales asociados a la diversidad bioldgica, constituyen patrimonio cultural de las mismas,
por ello, tienen derecho sobre ellos y la facultad de decidir respecto a su utilizacion.

TITULO VII: DE LA INVESTIGACION CIENTIFICA Y TECNOLOGICA

Articulo 25.- El Estado con participacion del sector privado, promueve:

a) El desarrollo de la investigacion cientifica, el acceso, generacion y transferencia de
tecnologias apropiadas, incluida la biotecnologia.

b) El intercambio de informaciéon y de personal técnico de las entidades dedicadas a la
conservacion y/o investigacion de la diversidad biolégica.

c) La elaboracién y ejecucion de un plan de acciéon de investigacion cientifica sobre la
diversidad biol6gica como parte de la Estrategia Nacional de Diversidad Bioldgica.

d) La investigacién aplicada a la solucion de problemas referidos a la pérdida, degradacion o
disminucién de los componentes de la diversidad bioldgica.

Articulo 26.- Se declara de prioridad e interés nacional la investigacion cientifica sobre:

a) Conocimiento de las especies de flora, fauna, microorganismos y ecosistemas mediante la
realizacion de inventarios, estudios bioldgicos y de seguimiento ambiental.

b) Manejo y conservacion de los ecosistemas y especies silvestres de importancia
econOmica, cientifica, social o cultural.
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¢) Conocimiento, conservacion y aplicacion industrial y medicinal de los recursos genéticos
mediante biotecnologia tradicional y moderna.

d) Utilizacion diversificada de los recursos de la diversidad biolégica mas abundantes y
sustitucion de los méas escasos.

e) Conservacion y manejo sostenible de los ecosistemas, en particular de los bosques, las
tierras fragiles, tierras aridas y semiaridas y los humedales.

f) Restauracion de las zonas degradadas.

g) Desarrollo de tecnologia apropiada y el uso complementario de tecnologias tradicionales
con tecnologias modernas.

TITULO VIII: DE LOS RECURSOS GENETICOS

Articulo 27.- Los derechos otorgados sobre recursos biolégicos no otorgan derechos sobre
los recursos genéticos contenidos en los mismos.

Articulo 28.- El Estado es parte y participa en el procedimiento de acceso a los recursos
genéticos.

CONCORDANCIA: R.J. N° 090-2005-INRENA (Apertura del Registro de acceso de recursos
genéticos)

Articulo 29.- Mediante norma legal expresa, se establece el procedimiento de acceso a los
recursos genéticos o sus productos derivados. Podran establecerse limitaciones parciales o totales a
dicho acceso, en los casos siguientes:

a) Endemismo, rareza o peligro de extincién de las especies subespecies, variedades o
razas;

b) Condiciones de vulnerabilidad o fragilidad en la estructura o funcién de los ecosistemas
que pudieran agravarse por actividades de acceso;

c) Efectos adversos de la actividad de acceso, sobre la salud humana o sobre elementos
esenciales de la identidad cultural de los pueblos;

d) Impactos ambientales indeseables o dificilmente controlables de las actividades de acceso,
sobre las especies y los ecosistemas;

e) Peligro de erosion genética ocasionado por actividades de acceso;

f) Regulaciones sobre bioseguridad; o,

g) Recursos genéticos o areas geograficas calificados como estratégicos.

Articulo 30.- La investigacion, desarrollo, produccion, liberacion, introduccion y transporte en
todo el territorio nacional de organismos genéticamente modificados, deben contar con mecanismos
de seguridad destinados a evitar los dafios al ambiente y la salud humana.

TITULO IX: AUTORIDAD COMPETENTE

Articulo 31.- El Estado realiza la gestidn de la diversidad biolégica a través de las autoridades
competentes que, para los efectos de la presente ley, son los Ministerios, organismos publicos
descentralizados y otros 6rganos de acuerdo a las atribuciones establecidas en sus respectivas
normas de creacion.

Articulo 32.- El Poder Ejecutivo determina por Decreto Supremo la instancia de coordinacion
intersectorial en materia de diversidad biologica y realiza el seguimiento de los compromisos
asumidos en el Convenio y la presente Ley.(*)(**)

(*) De conformidad con el Articulo 1 del Decreto Supremo N° 038-98-PCM, publicado el 19-08-98, se
determina que el Consejo Nacional del Ambiente (CONAM), es la instancia de coordinacion
intersectorial sobre la Conservacion y Aprovechamiento Sostenible de la Diversidad Bioldgica, a que
hace referencia este Articulo.

(**) Articulo derogado por la Tercera Disposicion Final de la Ley N° 27104, publicada el 12-05-99.

DISPOSICIONES TRANSITORIAS Y FINALES

Primera.- Declarase de interés y necesidad nacional la elaboracién, publicacion y difusiéon del
Inventario Nacional de la Diversidad Biolégica.

Segunda.- El Poder Ejecutivo dictard las medidas necesarias para el cumplimiento de la
presente ley. El Reglamento de la misma debera publicarse en el Diario Oficial EI Peruano , en un
plazo de 90 dias.
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Comuniquese al sefior Presidente de la Republica para su promulgacion.

En Lima, a los diecisiete dias del mes de junio de mil novecientos noventa y siete.
VICTOR JOY WAY ROJAS

Presidente del Congreso de la Republica

CARLOS TORRES Y TORRES LARA

Primer Vicepresidente del Congreso de la Republica

AL SENOR PRESIDENTE CONSTITUCIONAL DE LA REPUBLICA

POR TANTO:

Mando se publique y cumpla.

Dado en la Casa de Gobierno, en Lima, a los ocho dias del mes de julio de mil novecientos
noventay siete.

ALBERTO FUJIMORI FUJIMORI
Presidente Constitucional de la Republica
ALBERTO PANDOLFI ARBULU
Presidente del Consejo de Ministros
RODOLFO MUNANTE SANGUINETI
Ministro de Agricultura
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Annex 8 Implementing Rules and Regulations Pertaining to the Biodiveity
Law

Aprueban el Reglamento de la Ley sobre Conservacion y Aprovechamiento Sost#ei
de la Diversidad Bioldgica

DECRETO SUPREMO N° 068-2001-PCM

CONCORDANCIA: D.S. N° 102-2001-PCM
EL PRESIDENTE DE LA REPUBLICA
CONSIDERANDO:

Que, la Ley N° 26839 - Ley sobre la Conservacion y Aprovechamiento Sostenible de la
Diversidad Bioldgica, regula lo relativo a la conservacién de la diversidad bioldgica y la utilizacién
sostenible de sus componentes, en concordancia con los Articulos 66 y 68 de la Constitucién Politica
del Perq;

Que, la Ley N° 26839, promueve la conservacion de la diversidad de ecosistemas, especies y
genes, el mantenimiento de los procesos ecolégicos esenciales, la participacion justa y equitativa de
los beneficios que se deriven de la utilizacion de la diversidad biolégica y el desarrollo econémico del
pais basado en el uso sostenible de sus componentes, en concordancia con el Convenio de las
Naciones Unidas sobre Diversidad Biolégica, aprobado por Resolucion Legislativa N° 26181;

Que, de conformidad con lo dispuesto por la Ley N° 26821 - Ley para el Aprovechamiento
Sostenible de los Recursos Naturales, es prioritario promover y regular el aprovechamiento sostenible
de dichos recursos y dentro de ellos los recursos biol6gicos, estableciendo un marco adecuado para
el fomento a la inversién y procurando un equilibrio dinamico entre el crecimiento econémico y la
conservacion de los mismos y de la diversidad biologica en su conjunto;

Que, en cumplimiento de la Segunda Disposicion Transitoria y Final de la Ley N° 26839 el
Consejo Nacional del Ambiente - CONAM, a través de Resolucion Presidencial N° 914-99-CONAM-
PCD establecié un Grupo Técnico encargado de elaborar el Reglamento de la Ley N° 26839;

En uso de las facultades conferidas por el numeral 8) del Articulo 118 de la Constitucion
Politica del Peru;

DECRETA:

Articulo 1.- Apruébase el Reglamento de la Ley N° 26839 - Ley sobre Conservacion y
Aprovechamiento Sostenible de la Diversidad Bioldgica, el mismo que consta de nueve (9) Titulos,
ochenta y siete (87) Articulos, tres (3) Disposiciones Transitorias y dos (2) Disposiciones Finales.

Articulo 2.- El presente Decreto Supremo sera refrendado por el Presidente del Consejo de
Ministros.

Dado en la Casa de Gobierno, en Lima, a los veinte dias del mes de junio del afio dos mil
uno.

VALENTIN PANIAGUA CORAZAO
Presidente Constitucional de la Republica

JAVIER PEREZ DE CUELLAR
Presidente del Consejo de Ministros

TITULO I: CONTENIDO Y ALCANCES

Articulo 1.- El presente Reglamento regula la conservacién de la diversidad bioldgica y la
utilizacion sostenible de sus componentes en concordancia con las normas y principios establecidos
por la Ley N° 26839 sobre la Conservacion y Aprovechamiento Sostenible de la Diversidad Biol6gica.
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Articulo 2.- Cualquier menciéon hecha en el presente Reglamento a la Ley, se entiende
referida a la Ley N° 26839, al Cddigo, se entiende referida al Decreto Legislativo N° 613, Cadigo del
Medio Ambiente y los Recursos Naturales y sus modificatorias; a la Ley de Recursos Naturales, se
entiende referida a la Ley N° 26821, Ley Organica para el Aprovechamiento Sostenible de los
Recursos Naturales; al Convenio se entiende referida al Convenio de las Naciones Unidas sobre la
Diversidad Biolégica, aprobado por Resolucién Legislativa N° 26181 y al Reglamento se entiende
referida al presente Decreto Supremo.

Articulo 3.- La diversidad bioldgica y sus componentes constituyen recursos estratégicos para
el desarrollo del pais y deben utilizarse equilibrando las necesidades de conservacion con
consideraciones sobre inversion y promocion de la actividad privada. El Estado debe velar por que la
diversidad biolégica y sus componentes sean efectivamente conservados vy utilizados
sosteniblemente.

TITULO II: DE LA PLANIFICACION
CAPITULO I: DE LOS INSTRUMENTOS DE PLANIFICACION

Articulo 4.- La planificacion a la que se refiere el Titulo Il de la Ley, tiene por objeto fijar
prioridades nacionales y acciones en materia de conservacion de la diversidad biolégica y el uso
sostenible de sus componentes, que dichas prioridades y acciones de conservacion y uso sostenible
se integren en los planes, programas y politicas sectoriales, intersectoriales y transectoriales
formuladas por el sector publico y orienten las acciones y actividades del sector privado.

Articulo 5.- La Estrategia Nacional de Diversidad Biologica - (ENDB), es el principal
instrumento de planificacion para el cumplimiento de los objetivos del Convenio y la Ley.

Articulo 6.- Constituyen también instrumentos de planificacion para la conservacion de la
diversidad biolégica y la utilizacion sostenible de sus componentes:
a) Los planes de ordenamiento ambiental y de recursos naturales.
b) Los planes de manejo de cuenca hidrografica y los de zonas marino costeras.
¢) Los planes de manejo forestal.
d) El Plan Director “Estrategia Nacional para las Areas Naturales Protegidas”.
e) Los Planes maestros, Operativos, de Uso Publico o Turistico y de Manejo de Recursos Naturales
Renovables de las Areas Naturales Protegidas.
f) Los planes de desarrollo regionales y locales.
g) Los planes sectoriales.
h) Los planes de manejo de componentes de la diversidad bioldgica.
i) Aquellos que respondan al objetivo contenido en el Articulo 4.

CAPITULO II: LA ESTRATEGIA NACIONAL DE DIVERSIDAD BIOLOGICA - ENDB

Articulo 7.- La ENDB constituye el instrumento nacional de planificacion de la conservacion y
aprovechamiento sostenible de la diversidad bioldgica y establece las prioridades nacionales,
acciones y medidas para la gestion de la misma para un periodo minimo de cinco afios. Se disefia y
desarrolla en el marco de un proceso de planificacién participativo, multidisciplinario y dinamico. La
ENDB utiliza informacion y articula resultados de otros procesos de planificacién a nivel nacional,
regional y local.

Articulo 8.- El instrumento de planificacion y de aplicacién nacional del Convenio sobre la
Diversidad Biolégica en el pais es la ENDB. La estrategia tiene un enfoque ecosistémico, es decir
esta basada en un proceso integrado para garantizar el mantenimiento de la diversidad biolégica y
sus procesos ecolégicos, considerando la dimension social, cultural y econdmica.

La ENDB definird ecosistemas y procesos ecolégicos prioritarios con fines de determinar
acciones concretas para su mantenimiento, incluyendo entre otros, estrategias de recuperacion de
ecosistemas degradados.

Articulo 9.- La estructura de la ENDB debera tomar en cuenta los articulos del Convenio sus
programas tematicos y regionales, asi como los planes nacionales de desarrollo, que se plasmaran
en planes de accion en los diferentes ambitos geograficos.

Articulo 10.- Las dependencias del Sector Publico con competencias ambientales y en
materia de diversidad biolégica incorporaran a sus planes de trabajo y desarrollo, las acciones y
medidas de conservacién y utilizacion sostenible establecidas en la ENDB. Estas dependencias
promoveran y verificaran su implementacién y cumplimiento efectivo, tanto a nivel del Sector Publico
como del Sector Privado, de acuerdo al Plan de Monitoreo y Evaluacion que se establezca en la
ENDB.
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Articulo 11.- La ENDB establece las medidas y acciones prioritarias de orden politico, legal,
econdémico y técnico destinadas a orientar las actividades de conservacion de la diversidad biolégica,
la utilizacion sostenible de sus componentes y la distribucidn equitativa de los beneficios derivados de
su utilizacién. Estas medidas y acciones seran parte de los planes y programas que acompafan la
ENDB.

Articulo 12.- La elaboracién y actualizacion de la ENDB se sustentara en el diagnéstico
nacional (a actualizarse cada 5 afios) o el estado situacional de la diversidad biolégica. El diagndstico
nacional se fundamenta en los trabajos especificos realizados por instituciones publicas y privadas.

La compilaciéon y actualizacion de la informacién para el diagndstico estara a cargo del
Instituto Nacional de Recursos Naturales (INRENA), quien convocard y coordinard este proceso con
instituciones publicas y privadas con reconocida experiencia en materia de andlisis y evaluacion de la
diversidad biolégica. La informacién obtenida en este proceso y el diagnéstico como tal seran hechos
publicos.

Articulo 13.- La coordinacién intersectorial para la elaboracion de la ENDB y su actualizacion
es responsabilidad del Consejo Nacional del Ambiente (CONAM) quien contara con el apoyo de la
Comision Nacional de Diversidad Biolégica (CONADIB) a que se refiere la Resolucion Suprema N°
227-93/RE, modificatorias y complementarias. La ENDB sera aprobada por previa opinion favorable
de la CONADIB, por el CONAM vy remitida a la Presidencia del Consejo de Ministros, para su
promulgacion mediante Decreto Supremo.

Articulo 14.- La CONADIB es la instancia de asesoramiento y consulta para el monitoreo y
evaluacion de la implementacion de la ENDB. Junto a las Comisiones Ambientales Regionales y otras
instancias nacionales y regionales en materia de gestion ambiental efectian el monitoreo y
evaluacion de su implementacién asi como el disefio de las medidas correctivas que fueren
necesarias.

Articulo 15.- Para el proceso de disefio, elaboracion y actualizacion de la ENDB, el CONAM
establecera mecanismos de participacién y consulta con instituciones del sector publico y privado de
nivel nacional, regional y local. En particular se promovera la participacion directa de la sociedad civil
en el proceso, especialmente de los pueblos indigenas y de las poblaciones locales empleando
metodologias especiales para las consultas.

Articulo 16.- Se promovera la participacidon y consulta con instituciones especializadas en
materia de conservacion y utilizacion sostenible de la diversidad biolégica, mediante reuniones,
talleres, seminarios regionales y nacionales, redes informaticas, la preparacion y remision de
propuestas regionales y nacionales, la distribucién de documentos, entre otros mecanismos
participativos.

Articulo 17.- Los insumos y aportes recibidos durante el proceso de consulta seran tomados
en consideracion y evaluados por la CONADIB para efectos de su incorporacion a la ENDB. La ENDB
incluird mecanismos de revision y actualizacién basada en los resultados del monitoreo y evaluacién
de su implementacion.

Articulo 18.- La ENDB serd difundida publicamente a través del Mecanismo de Facilitacion
para el Intercambio de Informacion en Diversidad Biolégica (CHM por sus siglas en inglés: Clearing
House Mechanism) y otros medios apropiados para cumplir con tal fin particularmente a nivel regional
y local. Para la difusion en el ambito regional y local, se coordinara con instituciones del sector publico
y privado.

Articulo 19.- Para la evaluacion del proceso de implementacion de la ENDB, el CONAM
convocara a la CONADIB una vez al afio a fin de coordinar y recoger las sugerencias sobre las
medidas que sean necesarias para promover su implementacién de manera mas efectiva, de acuerdo
a las metas de gestion programadas y resultados esperados.

Articulo 20.- Para facilitar el proceso de evaluacién del grado de cumplimiento de la ENDB, el
CONAM, en consulta con la CONADIB desarrollara y propondra indicadores de gestién en materia de
implementacion de la ENDB, asi como indicadores de impacto de las medidas adoptadas y derivadas
de la ENDB para conservar y utilizar en forma sostenible la diversidad bioldgica.

Para apoyar el proceso de evaluacion, la CONADIB propondra un formulario estandarizado
para que los sectores e instituciones reporten anualmente sobre sus avances y desempefio en el
proceso de implementacién y cumplimiento de la ENDB. Asimismo se utilizaran otros mecanismos
que la complementen tales como comisiones de veedores, comisiones multisectoriales, entre otros.
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Articulo 21.- EI CONAM, en coordinacion con las autoridades sectoriales competentes,
remitira los formularios indicados en el articulo precedente, a los diferentes sectores e instituciones,
en funcién a indicadores especificos, a fin de determinar sus avances en materia de implementacion
de medidas tendentes a cumplir con el Convenio y otras normas sobre conservacion y uso sostenible
de la diversidad bioldgica.

CAPITULO lII: DEL ORDENAMIENTO AMBIENTAL Y DE RECURSOS NATURALES

Articulo 22.- El ordenamiento ambiental tiene por objeto establecer las condiciones de uso y
de ocupacion del territorio y de sus componentes, de manera que dicho uso se realice de acuerdo
con las caracteristicas ecolégicas, econémicas, culturales y sociales de estos espacios, teniendo en
cuenta la fragilidad, vulnerabilidad y endemismo de los ecosistemas y las especies, asi como la
erosidn genética, con el fin de obtener el maximo aprovechamiento sin comprometer su calidad y
sostenibilidad.

Articulo 23.- Para efectos de la conservacién y utilizacion sostenible de la diversidad
biologica, las autoridades competentes de ambito nacional, regional y local, al realizar el
ordenamiento ambiental deberan tomar en cuenta los criterios establecidos en el Articulo 7 del
Cddigo y aquellos referidos al manejo integrado de zonas marino costeras y aguas continentales, los
planes de ordenamiento pesquero, la Ley Forestal y de Fauna Silvestre y su Reglamento, la
zonificacion territorial de las areas de capacidad de uso mayor de suelos, la zonificacién de las areas
naturales protegidas tal como las define la Ley de Areas Naturales Protegidas y su Plan Director, asi
como las areas prioritarias de conservacién identificadas en este ultimo, entre otros.

Articulo 24.- El ordenamiento ambiental a que se refiere el Articulo 6 de este Reglamento se
basara asimismo en la Zonificacion Ecolégica y Econémica (ZEE).

La ZEE debera tomar en cuenta, entre otras, las prioridades de conservacion identificadas en
la ENDB, el Plan Director de las Areas Naturales Protegidas, la zonificacion territorial de las areas
forestales del pais aprobada por el INRENA, conciliando los intereses de conservacion del patrimonio
natural y el aprovechamiento sostenible de los recursos naturales.

Articulo 25.- En el proceso de ordenamiento ambiental, el enfoque ecosistémico constituye la
herramienta basica orientada a promover el mantenimiento de los procesos ecolégicos esenciales en
forma integral para revertir los procesos de degradacion ambiental y afectacién de la diversidad
biologica.

CAPITULO IV: DE LA CUENCA HIDROGRAFICA

Articulo 26.- La cuenca hidrogréfica constituye la unidad fisica basica y general de
planificacién y ordenamiento en materia de conservacién y uso de suelos, aguas continentales y
diversidad biol6gica.

Articulo 27.- El planeamiento y ordenamiento de la cuenca hidrogréfica se llevara a cabo con
la participacion tanto del Sector Publico como del Sector Privado y de conformidad con lo establecido
en el Articulo 55 y siguientes del Decreto Legislativo N° 653, Ley de Promocién de las Inversiones en
el Sector Agrario. Dicho planeamiento y ordenamiento se sustentard principalmente en el enfoque
ecosistémico para la conservacion de la diversidad bioldgica en su aproximacion metodoldgica.

Articulo 28.- Las autoridades auténomas de cuenca hidrografica aplicaran la zonificacion
ecolégica y econémica como herramienta de apoyo técnico para complementar sus actividades de
ordenamiento y manejo de la cuenca. Las actividades que se realicen deberan ser acordes con la
Estrategia Nacional de Diversidad Bioldgica.

CAPITULO V: DE LOS PLANES REGIONALES, LOCALES Y SECTORIALES DE DESARROLLO Y
LOS PLANES DE MANEJO

Articulo 29.- Todo plan especifico de desarrollo a nivel regional, local o sectorial debera
incorporar medidas para promover la conservacion y el uso sostenible de la diversidad bioldgica.
Dichos planes tomaran en consideracion la ENDB y los mandatos normativos sobre la conservacion
de la diversidad bioldgica y el uso sostenible de sus componentes contenidos en el Convenio, la Ley y
el presente Reglamento.

Articulo 30.- Los planes de manejo de los componentes de la diversidad biologica deberan
incorporar medidas para prevenir, mitigar o manejar los impactos directos o indirectos sobre la
diversidad biol6gica con miras a su conservacién y uso sostenible.
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TITULO llI: DE LA CONSERVACION DE LA DIVERSIDAD BIOLOGICA Y EL APROVECHAMIENTO
SOSTENIBLE DE SUS COMPONENTES

CAPITULO I: DE LA CONSERVACION DE LA DIVERSIDAD BIOLOGICA

Articulo 31.- El Estado adoptard medidas orientadas a la conservacion de la diversidad
biolégica en condiciones in situ y ex situ y para cautelar el uso sostenible de sus componentes, de
conformidad con los principios del Convenio, la Constitucién, la Ley y demas normas sobre la materia.

Articulo 32.- Las medidas a las que hace referencia el articulo anterior incluiran el
establecimiento de incentivos para la conservacion y el uso sostenible, la realizacion de procesos de
Evaluacion de Impacto Ambiental y Planes de Manejo que prevean los posibles impactos sobre la
diversidad biolégica y que incorporen medidas especificas para conservar y minimizar los impactos
sobre ésta respectivamente, el desarrollo de un proceso nacional de ordenamiento ambiental y la
aplicaciéon de la ENDB.

Articulo 33.- El Estado prioriza la conservacién de las especies y el mantenimiento de los
ecosistemas en funcién a los servicios ecoldgicos que brindan, y a su valor ambiental, econémico y
socio-cultural.

CAPITULO II: DE LA CONSERVACION IN SITU

Articulo 34.- El Estado prioriza la conservacion de la diversidad biolégica en condiciones in
situ. Uno de los mecanismos para ello lo constituye el Sistema Nacional de Areas Naturales
Protegidas por el Estado (SINANPE), la Ley de Areas Naturales Protegidas y el Plan Director de
Areas Naturales Protegidas y la Ley Forestal y de Fauna Silvestre.

Articulo 35.- Las areas naturales protegidas por el Estado se rigen por la Ley de Areas
Naturales Protegidas, su Reglamento, el Plan Director de Areas Naturales Protegidas y las normas
especificas sobre la materia.

Articulo 36.- Sin perjuicio de lo indicado en los Articulos 35 y 36, el Estado debera promover
la conservacion de la diversidad biolégica y el uso sostenible de sus componentes en areas que no
forman parte del SINANPE. Para ello implementara medidas de orden politico, administrativo,
tributario y juridico para efectivizar los incentivos a los que hace referencia el Titulo IV del presente
Reglamento.

Articulo 37.- Las Evaluaciones de impacto ambiental - EIAS, Programas de Manejo y
Adecuacion Ambiental - PAMAS asi como los Planes de manejo forestal exigidos por las autoridades
sectoriales competentes incorporaran una evaluaciéon de los riesgos o posible afectacion a la
diversidad biol6gica y sus componentes asi como las medidas necesarias para mitigar posibles
impactos de estas actividades.

Articulo 38.- Las zonas de agrobiodiversidad orientadas a la conservacién y uso sostenible de
especies nativas cultivadas por parte de pueblos indigenas no podran destinarse para fines distintos a
los de conservacion de dichas especies y el mantenimiento de las culturas indigenas.

Podran destinarse a actividades turisticas orientadas a conocer y promover la
agrobiodiversidad nativa y las practicas y costumbres tradicionales de los pueblos indigenas, tales
como ferias de semillas y otros mecanismos. Corresponde al Ministerio de Agricultura formalizar el
reconocimiento de dichas zonas.

Articulo 39.- Los pueblos indigenas podran constituir zonas de agrobiodiversidad como areas
privadas de conservacién descritas en la Ley N° 26834.

CAPITULO IlI: DE LA CONSERVACION EX SITU

Articulo 40.- Los centros de conservacion ex situ tienen como objetivo el mantenimiento de
muestras representativas de los componentes diversidad bioldgica nacional para fines de su
evaluacion, investigacién, reproduccion, propagacion y utilizacion.

Articulo 41.- Son centros de conservacion ex situ en materia de fauna:
* Museos de Ciencias Naturales.

* Zoocriaderos, con fines comerciales.

* Piscigranjas.

* Zooldgicos, con fines de difusion e investigacion.

* Centros de cria, de especies amenazadas.

* Centros de rescate de fauna, provenientes de decomisos.
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* Bancos de genes.
* Colecciones cientificas.
* Bioterios.

Articulo 42.- Son centros de conservacion ex situ en materia de flora:
* Jardines botanicos.

* Bancos de germoplasma y de genes.

* Herbarios.

* Arboretos.

* Museos de ciencias naturales.

* Viveros.

Articulo 43.- También son centros de conservacion ex situ, los centros para el mantenimiento
de protista, monera, fungi; asi como las instalaciones para acuicultura.

Articulo 44.- Las autoridades sectoriales competentes implementaran un registro de centros
de conservacion ex situ en el pais incluidos los centros internacionales. Dicho registro incluira la
siguiente informacion:

1) Denominacion del centro

2) Ubicacion

3) Tiempo de operaciones

4) Responsables

5) Objetivo

6) Actividades que realiza: colecta, investigacion, exportacion, importacion

7) Actividades realizadas con indicacién de colaboraciones con instituciones nacionales o extranjeras

El registro tendrda como objetivo mantener una base de datos sobre el nimero de estos
centros y sus actividades asi como para apoyar las actividades de la autoridad competente en
materia de acceso a los recursos genéticos y asegurar el cumplimiento de las normas sobre la
materia.

Articulo 45.- Las autoridades sectoriales competentes, en funcion a los componentes de la
diversidad bioldgica sobre los cuales tienen competencias y las normas vigentes en la materia,
facilitaran la creacion y establecimiento de centros de conservacién ex situ, particularmente para la
investigacién de componentes de la diversidad biol6gica con importancia econémica y social.

En ningln caso, la colecta o caza y mantenimiento ex situ de individuos y especimenes,
debera afectar la viabilidad de las especies en condiciones in situ.

Articulo 46.- Créase la Red Nacional de Centros de Conservacion ex Situ para coordinar
acciones en materia de investigacion conservacion, mantenimiento y uso de componentes de la
diversidad biol6gica.

La Red estd conformada por los centros de conservacion ex situ a que se refieren los
Articulos 41, 42 y, 43 que se encuentren situados en el territorio nacional.

Articulo 47.- La red promovera la coordinacion interinstitucional en materia de investigacion y
colecta de muestras representativas de la diversidad bioldgica del pais y, en particular, el intercambio
de informacion y de experiencias entre sus miembros.

Asimismo, buscara su integraciéon con redes similares de caracter regional e internacional a
fin de promover actividades conjuntas y cooperacién en la investigacion.

Articulo 48.- EI CONAM, INRENA, INIA y el IMARPE, estableceran un grupo técnico para
disefiar la estrategia de constitucion y funcionamiento de la Red, en la cual se consideraran
mecanismos de incentivos y beneficios para las instituciones que participaran en ella. El grupo técnico
contara con el apoyo del Museo de Historia Natural de la UNMSM, entre otros.

Articulo 49.- La Red disefiara una estrategia nacional para actividades de repatriacion de
informacidn biolégica de conformidad con lo establecido en el Convenio y con miras a fortalecer las
capacidades institucionales nacionales y mejorar la calidad de sus colecciones.

Para ello, identificara instituciones que mantienen material de origen peruano o informacion
originada a partir del estudio de materiales nacionales y solicitara su repatriacion.

Articulo 50.- La Red establecerd mecanismos para la difusion efectiva de la informacion
cientifica a través del Mecanismo Nacional de Facilitacion e Intercambio de Informacion en Diversidad
Biolégica - CHM y de centros de informacion especializados tales como, centros de datos de
instituciones publicas y privadas, universidades y otros.
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Dicha informacién debe utilizarse por las autoridades sectoriales como insumo para los
procesos de adopcion de decisiones que tuvieran incidencia sobre la conservacion y uso sostenible
de la diversidad bioldgica.

La informacién generada por la Red se mantendra disponible a todo interesado, salvo en el
caso de investigaciones aun no concluidas cuyos responsables asi lo deseen.

CAPITULO IV: DEL APROVECHAMIENTO SOSTENIBLE DE LA DIVERSIDAD BIOLOGICA

Articulo 51.- La Ley N° 26821 y otras normas especificas relacionadas regulan la forma,
modalidades y condiciones de aprovechamiento de los recursos naturales, incluidos los componentes
de la diversidad bioldgica.

Articulo 52.- Las Evaluaciones de Impacto Ambiental, Programas de Adecuacién y Manejo
Ambiental y cualquier otro instrumento técnico elaborado para desarrollar actividades productivas o
de aprovechamiento de recursos, incluyendo el acceso a los recursos genéticos, incluirdn medidas
requeridas para la conservacién de la diversidad biolégica y el mantenimiento de la integridad de los
ecosistemas.

Articulo 53.- Las actividades econdémicas empresariales que realicen los pueblos indigenas
en la micro y pequefia empresa que desarrollen estilos de vida y produccién coherentes con la
conservacion de la diversidad biolégica y que impliquen su aprovechamiento sostenible en
condiciones in situ, estaran sujetas a un procedimiento simplificado para su autorizacion por parte de
la autoridad competente, siempre que no existan derechos exclusivos o excluyentes de terceros o
reserva del Estado.

El parrafo precedente es aplicable a las poblaciones locales que desarrollan actividades de
biocomercio interno o externo de los recursos de la biodiversidad con valor agregado.

Articulo 54.- El Ministerio de Agricultura a través del INIA y en coordinacién con la CONADIB
disefiaran una estrategia para el desarrollo agricola basada en la conservacion y uso sostenible de la
diversidad biolégica, particularmente en relacion a cultivos de especies nativas y la investigacion
sobre sus aplicaciones, usos y potencial comercial.

Articulo 55.- La estrategia a la que hace referencia el articulo precedente, analizara las
necesidades particulares de las comuniades conservacionistas de la agrobiodiversidad,
especialmente en la zona andina y de selva, y las posibilidades de potenciar su desarrollo mediante la
incorporacion de sus cultivos a los mercados nacionales e internacionales.

Articulo 56.- El Ministerio de Pesqueria, en coordinacién con la CONADIB, elaborara una
estrategia para el desarrollo y promocién de la actividad de acuicultura, para la conservacion y
desarrollo de especies nativas.

Articulo 57.- Previamente a la concesion de las autorizaciones para la realizacion de
actividades economicas y de aprovechamiento de la diversidad bioldgica que pudieran afectar directa
e indirectamente procesos ecoldgicos esenciales, las autoridades sectoriales evaluaran los beneficios
inmediatos y mediatos de dichas actividades frente al valor y la importancia de los procesos
ecolégicos esenciales, como sustento de las poblaciones que se benefician directa o indirectamente
de los ecosistemas a ser afectados.

TITULO IV: DE LOS INCENTIVOS PARA PROMOVER LA CONSERVACION

Articulo 58.- Las Autoridades Sectoriales con competencia en asuntos de conservacion y
aprovechamiento de la diversidad biolégica con el apoyo del CONAM, disefiaran un programa
nacional para la determinacion e implementaciéon de incentivos para promover la conservacion y el
uso sostenible de la diversidad biolégica. Este programa sera desarrollado con la participacién directa
del Ministerio de Economia y Finanzas y el sector privado.

Articulo 59.- Para promover la conservacién de la diversidad biol6gica, se podran considerar
alternativas y mecanismos tales como eliminacion de incentivos que promuevan la pérdida y uso no
sostenible de la diversidad biolégica, sistemas de eco-etiquetado y certificaciones sobre manejo
sostenible de los recursos naturales, mecanismos de canjes de deuda por naturaleza con el sector
privado, aprobacion de beneficios tributarios a actividades de conservacion, negociacion de
certificados transables de reduccion de gases de efecto invernadero, entre otros.

Articulo 60.- Las autoridades sectoriales competentes, en coordinacion con el Ministerio de
Economia y Finanzas, determinaran el tipo de actividades especificas para las que seran aplicables
los incentivos.
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Algunas de estas actividades podran referirse a: establecimiento de areas de conservacion
privadas, actividades de recuperacion de ecosistemas degradados, actividades de reforestacion,
restauracion del paisaje, reintroduccion de especies nativas, acciones de repoblamiento, actividades
de mantenimiento de fuentes de agua, actividades orientadas a la captura de carbono, actividades
tendentes a la conservacién de especies y recursos genéticos, conservacion de agrobiodiversidad,
entre otras.

TITULO V: DEL INFORME NACIONAL Y LOS MECANISMOS DE INVENTARIO Y EVALUACION
CAPITULO I: DEL INFORME NACIONAL SOBRE DIVERSIDAD BIOLOGICA

Articulo 61.- El informe nacional sobre diversidad biolégica incorpora informacion sobre el
estado de la diversidad biol6gica, avances cientificos a escala nacional, proyectos especificos en
materia de conservacion y uso sostenible de la diversidad biol6gica.

Se incluira a instituciones que realizan trabajos en la materia, politicas y avances normativos
en materia de conservacion, niveles de implementacion de la normativa y amenazas directas e
inmediatas a la diversidad biolégica.

Articulo 62.- El informe nacional sobre diversidad biolégica sera preparado por el CONAM con
la participacion de la CONADIB y en coordinacion con las diferentes autoridades sectoriales
competentes.

El CONAM, en coordinacion con las autoridades sectoriales competentes elaborara y remitira
formularios estandarizados a los diferentes gremios de los sectores productivos, en funcién a
indicadores especificos, a fin de determinar sus avances en materia de implementaciéon de medidas
tendentes a cumplir con el Convenio y otras normas sobre conservacion y uso sostenible de la
diversidad biolégica.

El CONAM preparara un informe anual sobre avances en la implementacion del Convenio
que serd hecho publico y remitido a la Presidencia del Consejo de Ministros para ser tomado en
cuenta en el mensaje presidencial de cada afio.

Articulo 63.- El CONAM actualizara el informe nacional sobre la implementacién del Convenio
en el pais en el periodo de tiempo que determine la Conferencia de las Partes del Convenio y lo
remitird segun corresponda y a otras instancias internacionales cuando éstas lo requieran. Este
informe comprende el desarrollo de las actividades que cada institucién, en el marco del Convenio y
la Ley tiene responsabilidad de implementar.

CAPITULO II: DEL INVENTARIO DE DIVERSIDAD BIOLOGICA

Articulo 64.- EIl Instituto Nacional de Recursos Naturales - INRENA, el Instituto .e
Investigacion de la Amazonia Peruana - IIAP, el Instituto Nacional de Investigacion Agraria - INIA, el
Instituto del Mar del Peru - IMARPE, el Consejo Nacional de Ciencia y Tecnologia - CONCYTEC vy el
Museo de Historia Natural de la UNMSM - MHN, conformaran un grupo de trabajo al interior de la
CONADIB, con el objetivo de recopilar informacion para inventariar la diversidad biologica y
establecer una metodologia para organizar dicho inventario.

Estableceran la situacion y acciones futuras necesarias respecto al conocimiento de la
diversidad biolégica existente en el pais. Tal informacién formara parte de la linea base para la
elaboracién de un inventario nacional sobre la diversidad bioldgica terrestre y acuética del pais.

Segun se trate de diversidad biolégica de flora y fauna silvestre y forestal, agricola, marina o
de la regiébn amazoénica especificamente, el inventario sera coordinado por el INRENA, INIA, IMARPE
e IIAP respectivamente. El INMETRA de conformidad con el Articulo 3 de la Ley N° 27300 elaborara
un inventario nacional de plantas medicinales.

Dicho inventario sera publicado y difundido de conformidad con el mandato establecido en la
Disposicién Transitoria y Final Primera de la Ley.

Articulo 65.- Las fuentes de informacion y trabajo para el inventario incluiran las universidades
publicas y privadas, instituciones publicas y privadas e investigadores reconocidos que realicen
actividades relativas a inventariar la diversidad biol6gica a quienes se invitara a participar del proceso
de recoleccion de informacion.

Los inventarios seran organizados en bases de datos y seran usados ademas, como base
para el otorgamiento de permisos y autorizaciones de uso de recursos genéticos de la diversidad
biolégica.
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Los resultados de los inventarios y su actualizacion estaran disponibles, y seran difundidos a
través de los diferentes mecanismos de intercambio de informacion.

Se promoverda la participacién del sector privado en programas de inventario y evaluacion
rapida de la biodiversidad.

Articulo 66.- Las instituciones a la que hace referencia el Articulo 64 coordinaran entre ellas y
con otras instituciones para la elaboracion de los inventarios, formatos, metodologias, documentos,
listados u otros, estandarizados para la sistematizacion de la informacion y los listados que sean
presentados.

Articulo 67.- Las cuentas nacionales incorporaran los resultados de la evaluacion y
valorizacion de la diversidad biol6gica del pais. En el ejercicio de sus actividades las instituciones
publicas y privadas realizaran la valorizacién ecolégica y econémica de la diversidad biolégica.

CAPITULO llI: DE LA EVALUACION DE LA DIVERSIDAD BIOLOGICA

Articulo 68.- Corresponde al INRENA, INIA, IIAP, CONCYTEC e IMARPE coordinar y/o
realizar evaluaciones permanentes sobre el estado de conservacion de la diversidad biolégica
respecto de la cual tienen competencia. Para ello coordinardn con las universidades que realizan
actividades en la materia.

a) Para el caso de especies silvestres continentales y recursos genéticos o sus derivados
procedentes de especies silvestres continentales, la competencia técnica recae en el INRENA,;

b) Para el caso de especies cultivadas y recursos genéticos o sus derivados provenientes de
especies domésticas continentales, la competencia técnica recae en el INIA;

c) Para el caso de especies hidrobiologicas, recursos genéticos o sus derivados provenientes
de especies hidrobiologicas, la competencia técnica recae en el Ministerio de Pesqueria;

d) Para el caso de evaluaciones de la diversidad biolégica amazonica el IIAP, en coordinacion
con el INRENA y el IMARPE, realizara las evaluaciones.

El CONCYTEC, en coordinacién con las instituciones técnicas responsables de las
evaluaciones, promovera el desarrollo de las investigaciones sobre diversidad biol6gica a nivel
nacional.

Articulo 69.- Los informes o reportes que se deriven de estas evaluaciones seran remitidos a
la CONADIB para su conocimiento y a los sectores como insumo para la programacion y realizacion
de sus actividades.

TITULO VI: DE LA EDUCACION Y CAPACITACION

Articulo 70.- EI CONAM y la CONADIB disefiaran un programa de difusion y capacitacion
sobre el Convenio que sera implementado al nivel de instituciones del sector publico y privado. Este
programa incluira campafas de prensa, difusion de informacién sobre el Convenio, cursos Y talleres,
entre otros.

La ejecucion del programa se coordinara con las autoridades sectoriales y con los gremios
correspondientes del sector privado, promoviendo una capacitacion por competencias.

Asimismo, promoveran el desarrollo de un programa orientado a capacitar a los pueblos
indigenas respecto a sus derechos referidos a la conservacién y uso sostenible de la diversidad
biolégica en coordinacion con la SETAI del PROMUDEH.

Articulo 71.- El Ministerio de Educacién incluird en los curriculos escolares de primaria,
secundaria y el bachillerato, cursos en los cuales se aborden especificamente aspectos referidos a la
conservacion y el uso sostenible de la diversidad biologica y al Convenio en funcién a sus aspectos
relevantes para el Perl y a las necesidades y particularidades de las diferentes regiones y la
diversidad cultural del pais.

Articulo 72.- El Ministerio de Educacion con apoyo de los sectores publico y privado,
establecera un programa especial de capacitacion en materia de las obligaciones sobre conservacion
y uso sostenible de la diversidad biolégica nacional.

Articulo 73.- Con miras a un efectivo cumplimiento del mandato referido en el articulo
precedente las universidades del pais, plblicas y privadas, desarrollaran dentro de la curricula
educativa los temas y objetivos del Convenio y colaboraran con el proceso de implementacion de la
ENDB.

58



De manera particular se enfocara el desarrollo de la investigacion y tecnologia necesaria para
la conservacion y el aprovechamiento sostenible de la diversidad bioldgica, tomando en consideracion
el conocimiento tradicional existente en estas materias y promoviendo su aplicacién mas efectiva.

Articulo 74.- EI CONAM, mantiene y administra el Mecanismo Nacional de Facilitacién e
Intercambio de Informacién en Diversidad Biolégica; promovera la formacién de nodos regionales y
tematicos a fin que pueda cumplir mejor sus funciones.

Mediante dicho mecanismo, autoridades, instituciones publicas y privadas, personas
naturales, entre otras, accederan libremente a informacion relevante para la toma de decisiones
respecto a la diversidad bioldgica nacional, la ENDB asi como sobre los diferentes planes y
programas publicos y privados relacionados a la diversidad bioldgica del pais.

Asimismo, incluira informacion relativa al Convenio, sus objetivos y Decisiones de las
Conferencias de las Partes y Recomendaciones del Organo Subsidiario de Asesoramiento Cientifico,
Técnico y Tecnoldgico y otro érganos ad hoc.

TITULO VII: DE LA PROMOCION A LA INVESTIGACION CIENTIFICA'Y TECNOLOGICA

Articulo 75.- El Estado fomentara la investigacion cientifica y tecnolégica en materia de
conservacion y uso sostenible de la diversidad bioldgica a través de instituciones especializadas.
Para ello, las instituciones publicas y privadas priorizaran actividades y programas de investigacion
basica y aplicada sobre componentes de la diversidad bioldgica.

Articulo 76.- El Consejo Nacional de Ciencia y Tecriologia (CONCYTEC) en coordinacién con
la CONADIB desarrollara una estrategia nacional para el desarrollo cientifico y tecnoldgico en temas
relacionados con la diversidad bioldgica.

La estrategia referida incorporara planes de acciébn en materia de investigacion sobre
diversidad biol6gica, de conformidad con las prioridades identificadas en la ENDB y de acuerdo con
las lineas prioritarias contenidas en el Articulo 26 de la Ley; asi como las medidas para la promocién
de tecnologias nativas orientadas a la conservacién y el uso sostenible de la diversidad bioldgica.

Articulo 77.- El Estado, de ser el caso, establecera incentivos para promover la consolidacion
y el fortalecimiento de actividades, programas o proyectos de investigacion cientifica y tecnologica
orientados a la conservacion y uso sostenible de la diversidad bioldgica.

Articulo 78.- EI CONCYTEC coordinara con universidades y centros de investigacion, el
establecimiento de un programa de becas para estudiantes universitarios de pie y post-grado para
ejecucidén de proyectos de investigacién en materia de diversidad bioldgica.

Articulo 79.- EI CONCYTEC promovera el Fondo Nacional para Investigacion Basica para
apoyar econ6micamente los programas de investigacion basica en diversidad bioldgica en
universidades y centros de investigacion del sector publico especialmente en el ambito regional.

TITULO VIII: DEL MECANISMO DE COORDINACION INTERSECTORIAL

Articulo 80.- El CONAM es la entidad responsable de la coordinacion intersectorial en materia
de conservaciéon y uso sostenible de la diversidad biolégica, preside la CONADIB y como tal
coordinard las medidas y acciones necesarias orientadas a la conservacion y aprovechamiento
sostenible de la diversidad biol6gica con las autoridades sectoriales con competencias especificas en
la materia.

Asimismo, coordina con autoridades e instituciones cuyas competencias, sin ser especificas
en la materia, tienen impactos sobre la conservacion y aprovechamiento sostenible de la diversidad
biolégica.

Articulo 81.- La CONADIB es la instancia consultiva de asesoramiento y concertacién sobre
diversidad biolégica. Tiene caracter multisectorial e interdisciplinario y en el cual representantes de
los Ministerios, de organismos publicos descentralizados, del sector privado, del sector académico, de
organismos no-gubernamentales y de pueblos indigenas proponen, recomiendan y concertan
acciones y medidas para dar efectivo cumplimiento a lo dispuesto en el Convenio, la Ley, el presente
Reglamento y otras medidas y acciones como la propia ENDB.

Articulo 82.- La CONADIB tendra como funciones:
1) Apoyar en los procesos de planificacién para la conservacion de la diversidad bioldgica y el
uso sostenible de sus componentes,
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2) Definir las posiciones nacionales en materia de diversidad biol6gica para las negociaciones
correspondientes al Convenio de Diversidad Biolégica y otros acuerdos y procesos internacionales en
la materia,

3) Organizar y promover procesos de concertacion entre los sectores publico y privado en
materia de conservacion de la diversidad bioldgica,

4) Coordinar y proponer orientaciones de caracter politico y técnico en relacién con la efectiva
implementacion de las normas referidas al Convenio, la Ley y otras normas en la materia, incluyendo
la ENDB,

5) Apoyar en la definicion de politicas nacionales en materia de conservacion y uso sostenible
de la diversidad bioldgica,

6) Brindar asesoramiento a instituciones del sector publico, cuando sea requerido por éstas,

7) Otras funciones que se deriven de la implementacion del CBD.

La CONADIB establecera un plan de trabajo anual para el cumplimiento de sus funciones.

Articulo 83.- La CONADIB en sesion plenaria establece grupos de trabajo tematicos por
tiempo determinado y bajo un mandato especifico de trabajo con el fin de elaborar documentos y
asesorarla en asuntos relacionados a la diversidad biolégica.

Los grupos de trabajo tematico son de caracter intersectorial de composicion abierta y
voluntaria y estan constituidos por especialistas provenientes del sector publico y privado.

Articulo 84.- Son miembros de la CONADIB las siguientes instituciones:
CONAM - Consejo Nacional del Ambiente
Ministerio de Agricultura
Ministerio de Pesqueria
Ministerio de la Presidencia
Ministerio de Relaciones Exteriores
Ministerio de Economia y Finanzas
INRENA - Instituto Nacional de Recursos Naturales
INIA - Instituto Nacional de Investigacién Agraria
SENASA - Servicio Nacional de Sanidad Agraria.
IIAP - Instituto de Investigaciones de la Amazonia Peruana
IMARPE - Instituto del Mar del Perd
INDECOPI - Instituto Nacional de Defensa de la Competencia y de la Proteccién de la
Propiedad Intelectual
CONCYTEC - Consejo Nacional de Ciencia y Tecnologia.
INMETRA - Instituto Nacional de Medicina Tradicional
DIGESA - Direccion General de Salud Ambiental
Secretaria Técnica de Asuntos Indigenas del PROMUDEH
CONAP - Confederacién de Nacionalidades Amazonicas del Peru
AIDESEP - Asociacion Interétnica de Desarrollo de la Selva Peruana
APECO - Asociacion para la Conservacion de la Naturaleza
PRONATURALEZA - Fundacién para la Conservacion de la Naturaleza
SPDA - Sociedad Peruana de Derecho Ambiental

Dos representantes de las Universidades nominados por la Asamblea Nacional de Rectores.

El CONAM podra convocar a participar y a formar parte de la CONADIB a personas y otras
instituciones que considere pertinentes para una mejor realizacion de sus labores.

Articulo 85.- Las instituciones anteriormente mencionadas designaran oficialmente a sus
representantes. En el caso de las instituciones del sector publico que conforman la CONADIB seran
representadas por sus maximas instancias de decision (0 a quien éstas hubieran formalmente
designado).

Articulo 86.- La CONADIB prioriza para su trabajo:
* La definicion de posiciones nacionales en foros internacionales relativos a diversidad bioldgica.
* El apoyo a la elaboracion del informe nacional a la conferencia de las Partes.
* El disefio de programas de difusion del Convenio obre la Diversidad Bioldgica.
* La Coordinacion con otras comisiones nacionales que trabajan a nivel de acuerdos multilaterales
sobre ambiente, con el objetivo de elaborar planes de trabajo conjuntos, buscar sinergias, hacer uso
eficiente de los recursos humanos y financieros, visualizar posibles acciones conjuntas y buscar
coherencia en las posiciones nacionales.
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TITULO IX: CAPITULO |
GLOSARIO DE TERMINOS
Articulo 87.- Para efectos del presente Reglamento se entendera por:

Agrobiodiversidad: Variabilidad de cultivos, animales de cria, organismos asociados con ellos
dentro de los complejos ecoldgicos de los que forman parte, esto incluye la diversidad entre especies
y entre ecosistemas.

Biocomercio: Actividad que a través del uso sostenible de los recursos nativos de la
biodiversidad, promueve la inversion y el comercio en linea con los objetivos del Convenio de
Diversidad Bioldgica; apoyando al desarrollo de la actividad econémica a nivel local, mediante
alianzas estratégicas y la generacion de valor agregado de productos de la biodiversidad competitivos
para el mercado nacional e internacional, con criterios de equidad social y rentabilidad econémica.

Capacidad productiva del ecosistema: Posibilidades y opciones de oferta de bienes y
servicios que ofrecen los ecosistemas para ser utilizados y aprovechados de manera sostenible con
miras a la satisfaccion de las necesidades de la poblacion.

Criterios para el ordenamiento ambiental del Articulo 7 del Cédigo del Medio Ambiente y los
Recursos Naturales:
- La naturaleza y caracteristica de cada ecosistema
- La aptitud de cada zona en funcién de sus recursos naturales, la distribuciéon de la poblacién y las
actividades econémicas predominantes.
- Los desequilibrios existentes en los ecosistemas por efecto de los asentamientos humanos, de las
actividades econémicas o de otras actividades humanas o fenémenos naturales.
- El equilibrio indispensable de los asentamientos humanos y sus condiciones ambientales.
- El impacto ambiental de nuevos asentamientos humanos, obras o actividades.
- La capacidad asimilativa del area.
- Los habitos y costumbres de la region.

Cuenca hidrografica: Es un area o espacio geografico delineados por la cima de los cerros y
la divisoria de aguas por el cual escurre el agua proveniente principalmente de las precipitaciones a
un rio, lago o mar; constituyéndose en un sistema en el que interactlan factores naturales,
socioecondémicos y culturales.

Enfoque ecosistémico: es una estrategia para la gestién integrada de tierras aguas y recursos
vivos que promueve la conservacion y utilizacion sostenible de modo equitativo. Se basa en la
aplicacion de metodologias cientificas apropiadas que se concentran en niveles de organizacion
biolégica que abarcan los procesos, funciones e interacciones entre organismos esenciales y su
medio ambiente. Se reconoce que el hombre, asi como su diversidad cultural son un componente
integrante de los ecosistemas.

Ocupacion del territorio: Es el proceso de posesién del espacio fisico con caracter
permanente, por parte de la sociedad. Tiene relacion con dos aspectos:
- Que la poblacién ocupa el territorio por medio de sus organizaciones econémicas, culturales, etc., es
decir como sociedad.
- Que la ocupacion tiene sentido econémico y residencial, que se sustenta en el valor de uso que la
sociedad asigna a los recursos naturales con fines de produccion o residencia.

Procesos ecolégicamente sostenibles: Son aquellos involucrados en el reciclaje del material
orgéanico en el bosque (u otro ecosistema), que consisten en diversas transformaciones geoquimica
llevadas a cabo por microorganismos (bacterias y hongos) y algunos animales invertebrados, los
cuales se encuentran principalmente en el suelo.

Protista, monera y fungi (hongo): Tres categorias de clasificacion de seres vivos la mayoria
microscopicos, de amplia distribucion y diversas formas y que son importantes porque forman parte
de procesos y ciclos claves en el ecosistema. Corresponden a estos organismos los hongos,
levaduras, bacterias, entre los mas conocidos.

Pueblos indigenas: Son aquellos que descienden de poblaciones que habitaban en el pais o
en una region geografica a la que pertenece el pais en la época de la conquista o la colonia o del
establecimiento de las actuales fronteras estatales y que, cualquiera que sea su situacion juridica
conservan todas sus propias instituciones sociales, econdmicas, culturales y politicas o parte de ellas.
Estos incluyen los grupos no contactados y aquellos que estando integrados no han sido aln
reconocidos legalmente como comunidades nativas o campesinas:
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Comunidades nativas: tienen su origen en los grupos tribales de la selva y ceja de selva y
estan constituidas por grupos de familias vinculados por los siguientes elementos principales: idioma
o dialecto, caracteres culturales o sociales, tenencia y usufructo comdn y permanente de un mismo
territorio con asentamiento nucleado o disperso.

Comunidades campesinas: Son organizaciones de interés publico con existencia legal y
personeria juridica, integradas por familias que habitan y controlan determinados territorios, ligados
por vinculos ancestrales, sociales, econdmicos y culturales, expresados en la propiedad comunal de
la tierra, el trabajo comunal, la ayuda mutua, el gobierno democratico, el desarrollo de actividades
multisectoriales cuyos fines se orientan a la satisfaccion de sus miembros y el pais. Para efectos de
este Reglamento toda referencia a “pueblos indigenas” se entendera referida a comunidades
campesinas, nativas y demas pueblos indigenas.

Manejo integrado de zonas marino y costeras: Proceso dinamico en el cual se desarrolla una
estrategia coordinada para asignar recursos ambientales, socioculturales e institucionales, con el fin
de alcanzar la conservacion y el uso multiple sostenible de la zona costera.

Es el proceso social y politico con base técnica y cientifica mediante el cual se crea las
condiciones para el mantenimiento o restauracion del equilibrio entre la conservacion del ambiente y
la ocupacion del uso del territorio y de sus recursos naturales con el fin de alcanzar una calidad de
vida compatible con la dignidad humana.

Territorio: espacio geografico vinculado a un grupo social, que resulta a partir de los espacios
proyectados por los grupos sociales a través de las redes, circuitos u flujos.

Uso del territorio: Es el proceso mediante el cual la sociedad “emplea el territorio”, es decir
emplea sus recursos naturales y disfruta de ésta.

DISPOSICIONES TRANSITORIAS

Primera.- En el plazo de 60 dias luego de la aprobacion del presente Reglamento, la
CONADIB propondra al CONAM, los criterios ecolégicos para la conservaciéon de la diversidad
biolégica que deberan ser empleados en los procesos de ordenamiento ambiental.

Segunda.- El Instituto Nacional de Defensa de la Competencia y de la Protecciéon de la
Propiedad Intelectual (INDECOPI) coordina el proceso para el desarrollo de normas en materia de
derechos de proteccion de los conocimientos, innovaciones y practicas tradicionales de los pueblos
indigenas relacionados con la diversidad bioldgica.

Los conocimientos colectivos de los pueblos indigenas no podran ser utilizados con fines
cientificos, comerciales o industriales sin el consentimiento informado previo de una o mas
comunidades o pueblos indigenas que posean el conocimiento colectivo en cuestion.

Tercera.- En un plazo no mayor de 30 dias contados a partir de la publicacién del presente
reglamento, la Presidencia del Consejo de Ministros, el Ministerio de Agricultura y el de Pesqueria
aprobaran el reglamento sobre acceso a los recursos genéticos.

DISPOSICIONES FINALES

Primera.- Los aspectos referidos al acceso a los recursos genéticos, areas protegidas,
aprovechamiento sostenible de la diversidad biolégica y bioseguridad se encuentran regulados en la
Decision 391 de la Comunidad Andina de Naciones, la Ley N° 26834 Areas Naturales Protegidas, la
Ley N° 26821 Aprovechamiento Sostenible de los Recursos Naturales, la Ley N° 27104 De
Prevencion de Riesgos Derivados del Uso de la Biotecnologia, Ley N° 27308 Forestal y de Fauna
Silvestre, Ley N° 27300 Aprovechamiento Sostenible de Plantas Medicinales respectivamente y la
legislacion especifica complementaria.

Segunda.- En un plazo de 30 dias la CONADIB establecera su manual interno de
funcionamiento que le permita el cumplimiento de las funciones asignadas.
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Annex 9 Law for the Protection of Traditional Knowledge(LEY N° 27811)

Ley que establece el régimen de proteccién de los ¢ onocimientos colectivos de los
Pueblos Indigenas vinculados a los Recursos Biolégi cos

CONCORDANCIAS: LEY N°28296, 2da. Disp. Final

EL PRESIDENTE DE LA REPUBLICA

POR CUANTO:

La Comision Permanente del Congreso de la Republica ha dado la Ley siguiente:
LA COMISION PERMANENTE DEL CONGRESO DE LA REPUBLICA;

Ha dado la Ley siguiente:

LEY QUE ESTABLECE EL REGIMEN DE PROTECCION DE LOS CONOCIMIENTOS
COLECTIVOS DE LOS PUEBLOS INDIGENAS VINCULADOS A LOS RECURSOS
BIOLOGICOS

TITULO I: DEL RECONOCIMIENTO DE DERECHOS DE LOS PUEBLOS INDIGENAS
SOBRE SUS CONOCIMIENTOS COLECTIVOS

Articulo 1.- Reconocimiento de derechos

El Estado peruano reconoce el derecho y la facultad de los pueblos y comunidades
indigenas de decidir sobre sus conocimientos colectivos.

TITULO II: DE LAS DEFINICIONES
Articulo 2.- Definiciones

Para los efectos del presente dispositivo se entendera por:

a) Pueblos indigenas.- Son pueblos originarios que tienen derechos anteriores a la
formacion del Estado peruano, mantienen una cultura propia, un espacio territorial y se
autorreconocen como tales. En éstos se incluye a los pueblos en aislamiento voluntario o no
contactados, asi como a las comunidades campesinas y nativas.

La denominacién “indigenas” comprende y puede emplearse como sinébnimo de
“originarios”, “tradicionales”, “étnicos”, “ancestrales”, “nativos” u otros vocablos.

b) Conocimiento colectivo.- Conocimiento acumulado y transgeneracional
desarrollado por los pueblos y comunidades indigenas respecto a las propiedades, usos y
caracteristicas de la diversidad bioldgica.

El componente intangible contemplado en la Decision 391 de la Comision del
Acuerdo de Cartagena incluye este tipo de conocimiento colectivo.

¢) Consentimiento informado previo.- Autorizacion otorgada, dentro del marco del
presente régimen de proteccidn, por la organizacion representativa de los pueblos indigenas
poseedores de un conocimiento colectivo, de conformidad con las normas por ellos
reconocidas, para la realizacion de determinada actividad que implique acceder y utilizar
dicho conocimiento colectivo, previo suministro de suficiente informacion relativa a los
propdsitos, riesgos o implicancias de dicha actividad, incluyendo los eventuales usos del
conocimiento y, de ser el caso, el valor del mismo.

d) Contrato de licencia de uso de conocimientos colectivos.- Acuerdo expreso
celebrado entre la organizacion representativa de los pueblos indigenas poseedores de un
conocimiento colectivo y un tercero que incorpora términos y condiciones sobre el uso de
dicho conocimiento colectivo.

Estos contratos pueden constituir un anexo al contrato mencionado en el Articulo 34
de la Decision 391 de la Comision del Acuerdo de Cartagena que establece un Régimen
Comun sobre acceso a los recursos genéticos.
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e) Recursos bioldgicos.- Recursos genéticos, organismos o partes de ellos,
poblaciones, o cualquier otro tipo del componente bidtico de los ecosistemas de valor o
utilidad real o potencial para la humanidad.

TITULO Ill: DEL AMBITO DE PROTECCION
Articulo 3.- Ambito de proteccion de la norma

El presente dispositivo establece un régimen especial de proteccion de los
conocimientos colectivos de los pueblos indigenas vinculados a los recursos bioldgicos.

Articulo 4.- Excepciones al régimen

El presente régimen no afectara el intercambio tradicional entre pueblos indigenas de
los conocimientos colectivos protegidos bajo este régimen.

TITULO IV: DE LOS OBJETIVOS
Articulo 5.- Objetivos del régimen

Son objetivos del presente régimen:

a) Promover el respeto, la proteccion, la preservacion, la aplicacion mas amplia y el
desarrollo de los conocimientos colectivos de los pueblos indigenas.

b) Promover la distribucion justa y equitativa de los beneficios derivados de la
utilizacion de estos conocimientos colectivos.

¢) Promover el uso de estos conocimientos en beneficio de los pueblos indigenas y
de la humanidad.

d) Garantizar que el uso de los conocimientos colectivos se realice con el
consentimiento informado previo de los pueblos indigenas.

e) Promover el fortalecimiento y el desarrollo de las capacidades de los pueblos
indigenas y de los mecanismos tradicionalmente empleados por ellos para compartir y
distribuir beneficios generados colectivamente, en el marco del presente régimen.

f) Evitar que se concedan patentes a invenciones obtenidas o desarrolladas a partir
de conocimientos colectivos de los pueblos indigenas del Peru, sin que se tomen en cuenta
estos conocimientos como antecedentes en el examen de novedad y nivel inventivo de
dichas invenciones.

TITULO V: DE LOS PRINCIPIOS GENERALES
Articulo 6.- Condiciones para el acceso a los conocimientos colectivos

Los interesados en acceder a los conocimientos colectivos con fines de aplicacion
cientifica, comercial e industrial deberan solicitar el consentimiento informado previo de las
organizaciones representativas de los pueblos indigenas que posean un conocimiento
colectivo.

La organizacidon representativa de los pueblos indigenas, cuyo consentimiento
informado previo haya sido solicitado, deberd informar que estd entrando en una
negociacion al mayor niumero posible de pueblos indigenas poseedores del conocimiento y
tomar en cuenta sus intereses e inquietudes, en particular aquellas vinculadas con sus
valores espirituales o creencias religiosas.

La informacion que proporcione se limitard al recurso bioldgico sobre el cual versa el
conocimiento colectivo objeto de la negociacién en curso, en salvaguarda de los intereses
de la contraparte en mantener secretos los detalles de la negociacion.

Articulo 7.- Acceso con fines de aplicacién comercial o industrial

En caso de acceso con fines de aplicaciéon comercial o industrial, se deberé suscribir
una licencia donde se prevean condiciones para una adecuada retribucion por dicho acceso
y se garantice una distribucion equitativa de los beneficios derivados del mismo.

Articulo 8.- Porcentaje destinado al Fondo para el Desarrollo de los Pueblos
Indigenas
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Se destinara un porcentaje no menor al 10% del valor de las ventas brutas, antes de
impuestos, resultantes de la comercializacién de los productos desarrollados a partir de un
conocimiento colectivo al Fondo para el Desarrollo de los Pueblos Indigenas a que se
refieren los Articulos 37 y siguientes.

Las partes podran acordar un porcentaje mayor, en funciéon del grado de utilizacién o
incorporacién directa de dichos conocimientos en el producto final resultante, el grado de
aporte de dichos conocimientos a la reduccion de los costos de investigacion y desarrollo de
los productos derivados, entre otros.

Articulo 9.- Rol de las generaciones presentes

Las generaciones presentes de los pueblos indigenas preservan, desarrollan y
administran sus conocimientos colectivos en beneficio propio y de las generaciones futuras.

Articulo 10.- Naturaleza colectiva de los conocimientos

Los conocimientos colectivos protegidos bajo este régimen son aquellos que
pertenecen a un pueblo indigena y no a individuos determinados que formen parte de dicho
pueblo. Pueden pertenecer a varios pueblos indigenas.

Estos derechos son independientes de aquellos que puedan generarse al interior de
los pueblos indigenas y para cuyo efecto de distribucién de beneficios podran apelar a sus
sistemas tradicionales.

Articulo 11.- Conocimientos colectivos y patrimonio cultural

Los conocimientos colectivos forman parte del patrimonio cultural de los pueblos
indigenas.
Articulo 12.- Inalienabilidad e imprescriptibilidad de los derechos

Por ser parte de su patrimonio cultural, los derechos de los pueblos indigenas sobre
sus conocimientos colectivos son inalienables e imprescriptibles.

Articulo 13.- Conocimientos colectivos que estan en el dominio publico

A efectos del presente régimen, se entendera que un conocimiento colectivo se
encuentra en el dominio publico cuando haya sido accesible a personas ajenas a los
pueblos indigenas, a través de medios de comunicacién masiva, tales como publicaciones, o
cuando se refiera a propiedades, usos o caracteristicas de un recurso biolégico que sean
conocidos masivamente fuera del ambito de los pueblos y comunidades indigenas.

En los casos en que estos conocimientos hayan entrado en el dominio publico en los
ultimos 20 afios, se destinara un porcentaje del valor de las ventas brutas, antes de
impuestos, resultantes de la comercializacion de los productos desarrollados a partir de
estos conocimientos colectivos, al Fondo para el Desarrollo de los Pueblos Indigenas a que
se refieren los Articulos 37 y siguientes.

Articulo 14.- Representantes de los pueblos indigenas

Para efectos de este régimen, los pueblos indigenas deberan ser representados a
través de sus organizaciones representativas, respetando las formas tradicionales de
organizacion de los pueblos indigenas.

TITULO VI: DE LOS REGISTROS DE CONOCIMIENTOS COLECTIVOS DE LOS
PUEBLOS INDIGENAS

Articulo 15.- Registros de Conocimientos Colectivos de los Pueblos Indigenas

Los conocimientos colectivos de los pueblos indigenas podran ser inscritos en tres
tipos de registros:

a) Registro Nacional Publico de Conocimientos Colectivos de los Pueblos Indigenas.

b) Registro Nacional Confidencial de Conocimientos Colectivos de los Pueblos
Indigenas.

¢) Registros Locales de Conocimientos Colectivos de los Pueblos indigenas.

65



El Registro Nacional Publico de Conocimientos Colectivos de los Pueblos Indigenas
y el Registro Nacional Confidencial de Conocimientos Colectivos de los Pueblos Indigenas
estaran a cargo del Indecopi.

Articulo 16.- Objeto de los Registros de Conocimientos Colectivos

Los Registros de Conocimientos Colectivos de los Pueblos Indigenas tienen por
objeto, segun sea el caso:

a) Preservar y salvaguardar los conocimientos colectivos de los pueblos indigenas y
sus derechos sobre ellos; y

b) Proveer al Indecopi de informacién que le permita la defensa de los intereses de
los pueblos indigenas, con relacién a sus conocimientos colectivos.

Articulo 17.- Caracter del Registro Nacional Publico de Conocimientos Colectivos de
los Pueblos Indigenas

El Registro Nacional Publico de Conocimientos Colectivos de los Pueblos Indigenas
contendra los conocimientos colectivos que se encuentran en el dominio publico.

El Indecopi deberd registrar los conocimientos colectivos que estan en el dominio
publico en el Registro Nacional Publico de Conocimientos Colectivos de los Pueblos
Indigenas.

Articulo 18.- Carécter del Registro Nacional Confidencial de Conocimientos
Colectivos de los Pueblos Indigenas

El Registro Nacional Confidencial de Conocimientos Colectivos de los Pueblos
Indigenas no podra ser consultado por terceros.

Articulo 19.- Registro a solicitud de los pueblos indigenas

Cada pueblo, a través de su organizacion representativa, podrd inscribir ante el
Indecopi, en el Registro Nacional Publico o en el Registro Nacional Confidencial, los
conocimientos colectivos que posea.

Articulo 20.- Solicitudes de registro de conocimientos colectivos

Las solicitudes de registro de conocimientos colectivos de los pueblos indigenas se
presentardn ante el Indecopi, a través de sus organizaciones representativas, y deberan
contener:

a) Identificacion del pueblo indigena que solicita el registro de sus conocimientos;

b) Identificacion del representante;

c¢) Indicacion del recurso bioldgico sobre el cual versa el conocimiento colectivo,

pudiendo utilizarse el nombre indigena;

d) Indicacién del uso o usos que se dan al recurso biolégico en cuestion;

e) Descripcion clara y completa del conocimiento colectivo objeto de registro; y

f) Acta en la que figura el acuerdo de registrar el conocimiento por parte del pueblo

indigena.

La solicitud debera ser acompafiada de una muestra del recurso biolégico sobre el
cual versa el conocimiento colectivo objeto de registro. En aquellos casos en que la muestra
sea de dificil transporte 0 manipulacion, el pueblo indigena que solicita el registro podra
requerir al Indecopi que le exima de la presentacion de dicha muestra y le permita presentar,
en su lugar, fotografias en las que se puedan apreciar las caracteristicas del recurso
biolégico sobre el cual versa el conocimiento colectivo. Dicha muestra, o en su caso, dichas
fotografias, deberan permitir al Indecopi identificar de manera fehaciente el recurso biolégico
en cuestion y hacer constar en el expediente el nombre cientifico del mismo.

Articulo 21.- Tramite de la solicitud

El Indecopi verificara, en el plazo de diez (10) dias de presentada la solicitud, que la
misma consigne todos los datos especificados en el articulo anterior.
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En caso de que se haya producido alguna omisién, notificara al pueblo indigena que
solicita el registro a efectos de que complete la solicitud, dentro del plazo de seis (6) meses,
prorrogables a su solicitud, bajo apercibimiento de declarar el abandono de la solicitud.

Una vez que el Indecopi haya verificado que la solicitud consigne todos los datos
especificados en el articulo anterior, procedera a registrar el conocimiento colectivo en
cuestion.

Articulo 22.- Envio de representantes del Indecopi

Para facilitar el registro de conocimientos colectivos de los pueblos indigenas, el
Indecopi podra enviar representantes debidamente acreditados a los diferentes pueblos
indigenas con el fin de recabar la informacién necesaria para dar trdmite a las solicitudes de
registro que deseen presentar.

Articulo 23.- Obligacién del Indecopi de enviar la informacion contenida en el
Registro Nacional Publico a las principales Oficinas de Patentes del mundo

Con el fin de objetar solicitudes de patente en tramite, cuestionar patentes
concedidas o influir en general en el otorgamiento de patentes relacionadas con productos o
procesos obtenidos o desarrollados a partir de un conocimiento colectivo, el Indecopi debera
enviar la informacion contenida en el Registro Nacional Publico, a las principales Oficinas de
Patentes del mundo, a efectos de que sea tomada en cuenta como antecedente en el
examen de novedad y nivel inventivo de las solicitudes de patente.

Articulo 24.- Registros Locales de Conocimientos Colectivos de los Pueblos
Indigenas

Los pueblos indigenas podran organizar Registros Locales de Conocimientos
Colectivos, de conformidad con sus usos y costumbres. El Indecopi prestard asistencia
técnica para la organizacion de estos registros, a solicitud de los pueblos indigenas.

TITULO VII: DE LAS LICENCIAS
Articulo 25.- Inscripcion obligatoria de contratos de licencia

Los contratos de licencia deberan inscribirse en un registro que para estos efectos
llevara el Indecopi.

Articulo 26.- Obligatoriedad de forma escrita de los contratos de licencia

La organizacidbn representativa de los pueblos indigenas que poseen un
conocimiento colectivo podra otorgar a terceras personas licencias de uso de dicho
conocimiento colectivo s6lo mediante contrato escrito, en idioma nativo y castellano, y por
un plazo renovable no menor de un afo ni mayor de 3 afios.

Articulo 27.- Contenido del contrato de licencia

A efectos del presente régimen, los contratos deberan contener por lo menos las
siguientes clausulas:

a) Identificacion de las partes.

b) Descripcion del conocimiento colectivo objeto del contrato.

c) El establecimiento de las compensaciones que recibiran los pueblos indigenas por
el uso de su conocimiento colectivo. Estas compensaciones incluiran un pago inicial
monetario u otro equivalente dirigido a su desarrollo sostenible; y un porcentaje no menor
del 5% del valor de las ventas brutas, antes de impuestos, resultantes de la comercializacion
de los productos desarrollados directa e indirectamente a partir de dicho conocimiento
colectivo, de ser el caso.

d) El suministro de suficiente informacion relativa a los propositos, riesgos o
implicancias de dicha actividad, incluyendo los eventuales usos del conocimiento colectivo y,
de ser el caso, el valor del mismo.

e) La obligacion del licenciatario de informar periédicamente, en términos generales,
al licenciante acerca de los avances en la investigacion, industrializacion y comercializaciéon
de los productos desarrollados a partir de los conocimientos colectivos objeto de la licencia.
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f) La obligacion del licenciatario de contribuir al fortalecimiento de las capacidades de
los pueblos indigenas en relacidbn con sus conocimientos colectivos vinculados a los
recursos biologicos.

En caso de que en el contrato se pacte un deber de reserva, el mismo debera
constar expresamente.

El Indecopi no registrara los contratos que no se ajusten a lo establecido en este
articulo.

Articulo 28.- Solicitudes de registro de contrato de licencia. Confidencialidad del
contrato

Las solicitudes de registro de un contrato de licencia que se presenten ante el
Indecopi deberan contener:

a) Identificacién de los pueblos indigenas que son parte en el contrato y de sus

representantes;

b) Identificacién de las demas partes en el contrato y de sus representantes.

c) Copia del contrato; y

d) Acta en la que figura el acuerdo de celebrar el contrato de licencia por parte de los

pueblos indigenas que son parte en el contrato.

El contrato no podré ser consultado por terceros, salvo con autorizacion expresa de
ambas partes.

Articulo 29.- Tramite de la solicitud

El Indecopi verificara, en el plazo de diez (10) dias de presentada la solicitud, que la
solicitud consigne todos los datos especificados en el articulo anterior.

En caso de que se haya producido alguna omision, notificara a quien solicita el
registro a efectos de que complete la solicitud, dentro del plazo de seis (6) meses,
prorrogables a su solicitud, bajo apercibimiento de declarar el abandono de la solicitud.

Articulo 30.- Verificacion del contenido del contrato

A efectos de inscribir una licencia, el Indecopi, dentro del plazo de treinta (30) dias
de presentada la solicitud, verificara si se cumplen las clausulas mencionadas en el Articulo
27.

Articulo 31.- Informacion adicional acerca del impacto ambiental

El Indecopi, a solicitud de parte, o de oficio, solicitarda informacion adicional, en
aquellos casos en que considere que exista el riesgo de afectar el equilibrio ambiental en los
territorios que habitan los pueblos indigenas como consecuencia del contrato cuyo registro
se solicita. El registro del contrato sera denegado de verificarse dicho riesgo y en caso de
que las partes no se comprometan a tomar las medidas necesarias para evitarlo, a
satisfaccion de la Autoridad Nacional Competente en materia de medio ambiente.

Articulo 32.- Alcance de las licencias de uso

La licencia de uso de conocimiento colectivo de un pueblo indigena no impedira a
otros utilizarlo ni otorgar licencias sobre este mismo conocimiento. Esta licencia tampoco
afectar4d el derecho de las generaciones presentes y futuras de seguir utilizando y
desarrollando conocimientos colectivos.

Articulo 33.- Prohibicién de conceder sublicencias

Solo se podran conceder sublicencias con autorizacién expresa de la organizaciéon
representativa de los pueblos indigenas que otorga la licencia.

TITULO VIII: DE LA CANCELACION DE REGISTRO
Articulo 34.- Causales de cancelacién de registro

El Indecopi podra cancelar, de oficio o a solicitud de parte, un registro de
conocimiento colectivo o de licencia de uso, previa audiencia de las partes interesadas,
siempre que:
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a) Haya sido concedido en contravencion de cualquiera de las disposiciones del
presente régimen.

b) Se compruebe que los datos esenciales contenidos en la solicitud son falsos o
inexactos.

Las acciones de cancelacion que se deriven del presente articulo podran iniciarse en
cualquier momento.

Articulo 35.- Solicitud de cancelacion de registro

La solicitud de cancelacion de registro debera consignar o adjuntar, segun el caso, lo
siguiente:

a) ldentificacién de quien solicita la cancelacion;

b) Identificacién del representante o apoderado, de ser el caso;

¢) Registro materia de la cancelacion;

d) Indicacion del fundamento legal de la accion;

e) Pruebas que acrediten las causales de cancelacién invocadas;

f) Domicilio donde se notificara al titular del registro cuya cancelacion se solicita;

g) En su caso, copia de los poderes que fueren necesarios; vy,

h) Copias de la solicitud y sus recaudos para el titular del registro.

Articulo 36.- Tramite de la solicitud

La solicitud de cancelacion se trasladard al titular del registro, a quien se le
concederd un plazo de treinta (30) dias para hacer su descargo. Luego de este plazo, el
Indecopi resolvera con o sin la contestacion respectiva.

TITULO IX: DEL FONDO PARA EL DESARROLLO DE LAS PUEBLOS INDIGENAS
Articulo 37.- Objeto del Fondo para el Desarrollo de los Pueblos Indigenas

Créase el Fondo para el Desarrollo de los Pueblos indigenas con el objeto de
contribuir al desarrollo integral de los pueblos indigenas a través del financiamiento de
proyectos y otras actividades. Este Fondo gozar4 de autonomia técnica, econdmica,
administrativa y financiera.

Articulo 38.- Acceso a los recursos del Fondo para el Desarrollo de los Pueblos y
Comunidades Indigenas

Los pueblos indigenas tienen derecho a acceder a los cursos del Fondo para el
Desarrollo de los Pueblos Indigenas a través de sus organizaciones representativas y por
medio de proyectos de desarrollo, previa evaluacién y aprobacion del Comité Administrador.

Articulo 39.- Administracion del Fondo para el Desarrollo de los Pueblos Indigenas

El Fondo para el Desarrollo de los Pueblos Indigenas serd administrado por 5
representantes de organizaciones representativas de los pueblos indigenas, y 2
representantes de la Comisidbn Nacional de los Pueblos Andinos, Amazdnicos y
Afroperuanos, los mismos que conformaran el Comité Administrador.

Este Comité debera utilizar, en la medida de lo posible, los mecanismos
tradicionalmente empleados -por los pueblos indigenas- para compartir y distribuir beneficios
generados colectivamente.

El Comité Administrador debera informar trimestralmente a las organizaciones
representativas de los pueblos indigenas sobre los recursos recibidos.

Articulo 40.- Obligacion de presentar declaraciones juradas de los miembros del
Comité Administrador

Los miembros del Comité Administrador, al momento de asumir sus cargos y
anualmente, deberan presentar a la Comision Nacional de los Pueblos Andinos, Amazdnicos
y Afroperuanos, una declaracion jurada de bienes y rentas.

Articulo 41.- Recursos del Fondo para el Desarrollo de los Pueblos Indigenas
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Los recursos del Fondo para el Desarrollo de los Pueblos Indigenas se obtendran del
Presupuesto Publico, de la cooperacion técnica internacional, de donaciones, del porcentaje
de los beneficios econdmicos a que se refieren los Articulos 8 y 13, de las multas a que se
refiere el Articulo 62, asi como de otros aportes.

TITULO X: DE LA PROTECCION QUE CONFIERE ESTE REGIMEN

Articulo 42.- Derechos de los pueblos indigenas que poseen conocimientos
colectivos

El pueblo indigena que posea un conocimiento colectivo estara protegido contra la
revelacion, adquisicion o uso de tal conocimiento colectivo sin su consentimiento y de
manera desleal, en la medida en que este conocimiento colectivo no se encuentre en el
dominio publico.

Asimismo, estara protegido contra la divulgacion sin autorizacion en caso de que un
tercero haya tenido acceso legitimamente al conocimiento colectivo pero con deber de
reserva.

Articulo 43.- Acciones por infraccion de derechos de los pueblos indigenas

Los pueblos indigenas que poseen conocimientos colectivos pueden interponer
accion por infraccién contra quien infrinja los derechos que se precisan en el articulo
anterior. También procede la accion por infraccién cuando exista peligro inminente de que
estos derechos puedan ser infringidos.

Las acciones por infraccion podran iniciarse de oficio por decision del Indecopi.
Articulo 44.- Inversién de la carga de la prueba

En los casos en que se alegue una infraccion a los derechos de un pueblo indigena
poseedor de determinado conocimiento colectivo, la carga de la prueba recaera en el
denunciado.

Articulo 45.- Acciones reivindicatorias e indemnizatorias

Las organizaciones representativas de los pueblos indigenas que poseen
conocimientos colectivos podran iniciar las acciones reivindicatorias e indemnizatorias que
les confiera la legislacion vigente contra el tercero que, de manera contraria a lo establecido
en este régimen, hubiere utilizado, directa o indirectamente, dichos conocimientos
colectivos.

Articulo 46.- Solucion de discrepancias entre pueblos indigenas

Para solucionar las discrepancias que pudieran generarse entre los pueblos
indigenas en el marco de aplicacion de este régimen, tales como aquéllas relacionadas con
el cumplimiento por parte del pueblo indigena que ha negociado un contrato de licencia de
uso de sus conocimientos colectivos de lo dispuesto en el segundo parrafo del Articulo 6 de
la presente Ley, éstos podran recurrir al derecho consuetudinario y a sus formas
tradicionales de solucion de conflictos, pudiendo contar con la mediacién de una
organizacion indigena superior.

TITULO XI: E LAS ACCIONES POR INFRACCION
Articulo 47.- Contenido de la denuncia

Los pueblos indigenas que deseen interponer una accion por infraccion deberéan
presentar, a través de su organizacion representativa y ante la Oficina de Invenciones y
Nuevas Tecnologias, una solicitud que debera contener:

a) La identificacion de la organizacion representativa de los pueblos indigenas que
interponen la accién y de sus representantes;

b) La identificacion y domicilio de la persona que estuviere ejecutando la infraccion;

¢) La indicacion del ndmero de registro que ampara el derecho del pueblo indigena
denunciante o, en su defecto, la descripcién del conocimiento colectivo e indicacion del
recurso biolégico sobre el cual versa el conocimiento colectivo materia de la accion;
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d) La descripcion de los hechos constitutivos de la infraccion, con indicacion del lugar
y de los medios utilizados o presumiblemente utilizados, y cualquier otra informacién
relevante;

e) La presentacion u ofrecimiento de pruebas; y

f) La indicacion expresa de la medida cautelar que se solicita.

Articulo 48.- Tramite de la denuncia

Una vez admitida a tramite la denuncia, se trasladara la misma al denunciado, a fin
de que éste presente su descargo. El plazo para la presentacién del descargo sera de cinco
(5) dias contados desde la notificacion, vencido el cual la autoridad administrativa del
Indecopi declarard en rebeldia al denunciado que no lo hubiera presentado.

En el caso de los procedimientos de oficio, el plazo para la presentacion de
descargos correra a partir de la fecha en la que la autoridad administrativa notifica al
denunciado los hechos materia de investigacion, asi como la tipificacion y descripcion de la
presunta infraccién. La autoridad administrativa del Indecopi podra realizar las inspecciones
e investigaciones que considere necesarias, antes de enviar dicha comunicacion. La
notificacion de la denuncia podra efectuarse simultaneamente con la realizacion de una
inspeccion, ya sea a pedido del denunciante o de oficio, en caso de que la autoridad
administrativa del Indecopi considere que su actuacion sea pertinente.

Articulo 49.- Medidas cautelares

En cualquier etapa del procedimiento, de oficio o a pedido de parte, la autoridad
administrativa del Indecopi podré, dentro del ambito de su correspondiente competencia,
dictar una o varias de las siguientes medidas cautelares destinadas a asegurar el
cumplimiento de la decision definitiva:

a) La cesacién de los actos materia de la accién;

b) El decomiso, el depdsito o la inmovilizacion de los productos desarrollados a partir
del conocimiento colectivo materia de la accion;

c) La adopcion de las medidas necesarias para que las autoridades aduaneras
impidan el ingreso al pais y la salida del pais de los productos desarrollados a partir del
conocimiento colectivo materia de la accion;

d) El cierre temporal del establecimiento del denunciado; y

e) Cualquier otra medida que tenga por objeto evitar que se produzca algun perjuicio
derivado del acto materia de la accién o que tenga como finalidad la cesacion de éste.

La autoridad administrativa del Indecopi podra, de considerarlo pertinente, ordenar
una medida cautelar distinta a la solicitada por la parte interesada.

El afectado por una medida cautelar podra solicitar ante el Indecopi su modificacién o
levantamiento, si aporta nuevos elementos de juicio que lo justifiquen.

Articulo 50.- Incumplimiento de la medida cautelar

Si el obligado a cumplir con una medida cautelar ordenada por la autoridad
administrativa del Indecopi no lo hiciera, se le impondra autométicamente una sancién de
hasta el méximo de la multa permitida, para cuya graduacion se tomard en cuenta los
criterios que emplea la autoridad administrativa del Indecopi al emitir resoluciones finales.
Dicha multa deber& ser pagada dentro del plazo de cinco (5) dias de notificada, vencidos los
cuales se ordenara su cobranza coactiva. Si el obligado persiste en el incumplimiento, se
podra imponer una nueva multa duplicando sucesiva e ilimitadamente el monto de la dltima
multa impuesta hasta que se cumpla la medida cautelar ordenada y sin perjuicio de poder
denunciar al responsable ante el Ministerio Publico para que éste inicie el proceso penal que
corresponda. Las multas impuestas no impiden a la autoridad administrativa del Indecopi
imponer una multa o sancion distinta al final del procedimiento.

Articulo 51.- Conciliacion
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En cualquier estado del procedimiento, e incluso antes de admitirse a tramite la
denuncia, la autoridad administrativa competente del Indecopi podra citar a las partes a
audiencia de conciliacidon. Si ambas partes arribaran a un acuerdo respecto de la denuncia,
se levantara un acta donde conste el acuerdo respectivo, el mismo que tendra efectos de
transaccion extrajudicial. En cualquier caso, la autoridad administrativa del Indecopi podra
continuar de oficio el procedimiento, si del analisis de los hechos denunciados considera que
podria estarse afectando intereses de terceros.

Articulo 52.- Mecanismos alternativos de solucién de conflictos

En cualquier estado del procedimiento, e incluso antes de admitirse a tramite la
denuncia, las partes podran someterse a arbitraje, mediacién, conciliacion o mecanismos
mixtos de resolucion de disputas a cargo de terceros. Si las partes decidieran someterse a
arbitraje, podran suscribir inmediatamente el convenio arbitral correspondiente, de
conformidad con el reglamento que para dicho efecto aprobara el Directorio del Indecopi. En
cualquier caso, la autoridad administrativa del Indecopi podrd continuar de oficio con el
procedimiento, si del analisis de los hechos denunciados considera que podria estarse
afectando intereses de terceros.

Articulo 53.- Medios probatorios

Las partes podran ofrecer los siguientes medios probatorios:

a) Pericia;

b) Documentos, incluyendo todo tipo de escritos, impresos, fotocopias, planos,
cuadros, dibujos, radiografias, cintas cinematograficas y otras reproducciones de audio y
video, la telematica en general y demas objetos y bienes que recojan, contengan o
representen algun hecho, una actividad humana o su resultado; vy,

¢) Inspeccion.

Excepcionalmente podran actuarse pruebas distintas a las mencionadas, sélo si a
criterio de la autoridad administrativa competente, éstas revisten especial importancia para
la resolucion del caso.

Articulo 54.- Inspeccion

En caso de que fuera necesaria la realizacion de una inspeccion, ésta seré efectuada
por la autoridad administrativa competente del Indecopi. Siempre que se realice una
inspeccion debera levantarse un acta que sera firmada por quien estuviera a cargo de la
misma, asi como por los interesados, quienes ejerzan su representacion o por el encargado
del establecimiento correspondiente. En caso de que el denunciado, su representante o el
encargado del establecimiento se negara a hacerlo, se dejar4 constancia de tal hecho.

Articulo 55.- Auxilio de la Policia Nacional

Tanto para la actuacion de las pruebas como para la realizacion de las diligencias, la
autoridad administrativa del Indecopi podra requerir la intervencion de la Policia Nacional,
sin necesidad de natificacion previa, a fin de garantizar el cumplimiento de sus funciones.

Articulo 56.- Actuacion de medios probatorios. Insuficiencia de pruebas

Si de la revisidbn de la informacion presentada, la autoridad administrativa del
Indecopi considera necesario contar con mayores elementos de juicio, notificara a las partes
a fin de que éstas absuelvan las observaciones que se establezcan en el plazo que aquélla
determine, o actuara las pruebas de oficio que considere necesarias. Las partes deberan
absolver las observaciones por escrito, acompafando los medios probatorios que
consideren convenientes.

Articulo 57.- Informe oral

La autoridad administrativa del Indecopi pondra en conocimiento de las partes que lo
actuado se encuentra expedito para resolver. Las partes podran solicitar la realizacién de un
informe oral ante ésta, dentro del plazo de cinco (5) dias. La actuaciébn o denegacion de

72



dicha solicitud quedard a criterio de la autoridad administrativa del Indecopi, segun la
importancia y trascendencia del caso.

Articulo 58.- Base de célculo para las multas

El monto de las multas que aplique la autoridad administrativa del Indecopi sera
calculado en base a la UIT vigente en el dia del pago voluntario, o en la fecha en que se
haga efectiva la cobranza coactiva.

Articulo 59.- Reduccién de la multa

La sancion de multa aplicable serd rebajada en un veinticinco por ciento (25%)
cuando el infractor cancele el monto de la misma con anterioridad a la culminacion del
término para impugnar la resolucién que puso fin a la instancia, en tanto no interponga
recurso impugnativo alguno contra dicha resolucion.

Articulo 60.- Gastos por actuacién de medios probatorios

Los gastos por los peritajes realizados, actuacion de pruebas, inspecciones y otros
derivados de la tramitacion del proceso seran asumidos inicialmente por el Indecopi. En
todos los casos, la resolucion final determinara si los gastos deben ser asumidos por alguna
de las partes, y reembolsados al Indecopi, de manera adicional a la sancién que haya
podido imponerse.

Articulo 61.- Registro de sanciones

El Indecopi llevarda un registro de las sanciones aplicadas, con la finalidad de
informar al publico, asi como para detectar casos de reincidencia.

Articulo 62.- Sanciones

Las infracciones a los derechos de los pueblos indigenas que poseen conocimientos
colectivos daran lugar a la aplicacién de una sancién de multa, sin perjuicio de las medidas
que se dicten para la cesacion de los actos de infraccion o para evitar que éstos se
produzcan.

Las multas que podran establecerse serdn de hasta ciento cincuenta (150) UIT. La
imposicion y graduacién de las multas serd determinada, teniendo en consideracion el
beneficio econdmico obtenido por el infractor, el perjuicio econémico ocasionado a los
pueblos y comunidades indigenas y la conducta del infractor a lo largo del procedimiento. La
reincidencia se considerara circunstancia agravante, por lo que la sancidén aplicable no
debera ser menor que la sancion precedente.

Si el obligado no cumple en un plazo de tres (3) dias con lo ordenado en la
resolucion que pone fin a un procedimiento, se le impondra una sancion de hasta el maximo
de la multa permitida, segun los criterios a los que hace referencia el articulo precedente, y
se ordenara su cobranza coactiva. Si el obligado persiste en el incumplimiento, se podréa
duplicar sucesiva e ilimitadamente la multa impuesta hasta que se cumpla la resolucién, sin
perjuicio de poder denunciar al responsable ante el Ministerio Publico para que este inicie el
proceso penal que corresponda.

TITULO XIl: DE LA AUTORIDAD NACIONAL COMPETENTE Y DEL CONSEJO
ESPECIALIZADO EN LA PROTECCION DE CONOCIMIENTOS INDIGENAS

Articulo 63.- Autoridad Nacional Competente

La Oficina de Invenciones y Nuevas Techologias del Instituto Nacional de Defensa
de la Competencia y de la Proteccion de la Propiedad Intelectual (Indecopi) es competente
para conocer y resolver en primera instancia todo lo relativo a la proteccion de los
conocimientos colectivos de los pueblos indigenas.

La Sala de Propiedad Intelectual del Tribunal de Defensa de la Competencia y de la
Propiedad Intelectual del Indecopi conocera y resolvera los recursos de apelacion en
segunda y Ultima instancia administrativa.

73



Articulo 64.- Funciones de la Oficina de Invenciones y Nuevas Tecnologias

Seran funciones de la Oficina de Invenciones y Nuevas Tecnhologias del Indecopi:

a) Llevar y mantener el Registro de Conocimientos Colectivos de los Pueblos
Indigenas.

b) Llevar y mantener el Registro de Licencias de Uso de Conocimientos Colectivos.

¢) Evaluar la validez de los contratos de licencias sobre conocimientos colectivos de
los pueblos indigenas, tomando en cuenta la opiniébn del Consejo especializado en la
proteccién de conocimientos indigenas.

d) Ejercer las demas funciones que se le encargan mediante el presente dispositivo.

Articulo 65.- Consejo especializado en la proteccion de conocimientos indigenas

El Consejo especializado en la proteccibn de conocimientos indigenas estara
integrado por 5 (cinco) personas especializadas en el tema, 3 (tres) designadas por las
organizaciones representativas de los pueblos indigenas, y 2 (dos) designadas por la
Comision Nacional de los Pueblos Andinos, Amazoénicos y Afroperuanos, quienes asumiran
el cargo de miembros de este Consejo de manera ad honérem.

Articulo 66.- Funciones del Consejo especializado en la proteccion de conocimientos
indigenas

Seran funciones del Consejo especializado en la proteccion de conocimientos
indigenas:

a) Monitorear y hacer seguimiento de la aplicacion de este régimen de proteccion;

b) Apoyar al Comité Administrador del Fondo para el Desarrollo de los Pueblos
Indigenas, y a la Oficina de Invenciones y Nuevas Tecnologias del Indecopi, en el
desempenio de sus funciones;

c) Emitir opinibn en cuanto a la validez de los contratos de licencias sobre
conocimientos colectivos de los pueblos indigenas;

d) Brindar asesoria a los representantes de los pueblos indigenas que asi lo soliciten
en asuntos vinculados con este régimen, en particular, en la elaboracién y ejecucion de
proyectos, en el marco de este régimen; y

e) Supervisar al Comité Administrador del Fondo para el Desarrollo de los Pueblos
Indigenas en el ejercicio de sus funciones.

Para estos efectos, podra exigir al Comité Administrador cualquier tipo de
informacién relacionada con la administracién del Fondo, ordenar inspecciones o auditorias,
examinar sus libros, documentos y desighar un representante que asista con voz pero sin
voto a sus reuniones. La resolucién que ordene la préctica de una auditoria deberd ser
motivada. Estara facultada para imponerles sanciones, tales como la amonestacion, la
suspension temporal en el ejercicio de sus funciones o la separacion definitiva de sus
cargos, en caso de que infrinjan las disposiciones del presente régimen o su reglamento, o
gue incurran en hechos que afecten los intereses de los pueblos y comunidades indigenas,
sin perjuicio de las sanciones penales o de las acciones civiles que correspondan.

TITULO XIlIl: RECURSOS ADMINISTRATIVOS

Articulo 67.- Recurso de reconsideracion

Contra las resoluciones expedidas por la Oficina de Invenciones y Nuevas
Tecnologias puede interponerse recurso de reconsideracion, dentro de los quince (15) dias
siguientes a su natificacion, el mismo que debera ser acompafiado con nueva prueba.

Articulo 68.- Recurso de apelacion

Procede interponer recurso de apelacion unicamente contra la resolucién que ponga
fin a la instancia, expedida por la Oficina de Invenciones y Nuevas Tecnologias, dentro de
los quince (15) dias siguientes a su notificacion. No procede interponer recurso de apelacion
contra las resoluciones de primera instancia que imponen medidas cautelares o preventivas.

Articulo 69.- Sustento de recurso de apelacién
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Los recursos de apelacion se interpondran cuando la impugnacion se sustente en
diferente interpretacion de las pruebas producidas o cuando se trate de cuestiones de puro
derecho, debiendo ser sustentados por ante la Oficina de Invenciones y Nuevas
Tecnologias. Verificados los requisitos establecidos en el presente articulo y en el Texto
Unico de Procedimientos Administrativos (TUPA) del Indecopi, la Oficina debera conceder la
apelacion y elevar los actuados a la segunda instancia administrativa.

TITULO XIV: PROCEDIMIENTO ANTE EL TRIBUNAL
Articulo 70.- Tramite en segunda instancia

Recibidos los actuados por la Sala de la Propiedad Intelectual del Tribunal de
Defensa de la Competencia y de la Propiedad Intelectual del Indecopi, se correra traslado de
la apelacién a la otra parte para que cumpla con presentar sus argumentos, dentro del plazo
de quince (15) dias.

Articulo 71.- Medios probatorios e informe oral

No se admitirAn medios probatorios, salvo documentos. Sin perjuicio de ello,
cualquiera de las partes podra solicitar el uso de la palabra, debiendo especificar si éste se
referira a cuestiones de hecho o de derecho. La actuacién o denegacion de dicha solicitud
quedara a criterio de la Sala del Tribunal. Citadas las partes a informe oral, éste se llevara a
cabo con quienes asistan a la audiencia.

DISPOSICIONES COMPLEMENTARIAS

PRIMERA.- Independencia de la legislaciébn vigente en materia de propiedad
intelectual

Este régimen especial de proteccion es independiente de lo previsto en las
Decisiones 345 de la Comision del Acuerdo de Cartagena y 486 de la Comision de la
Comunidad Andina, en los Decretos Legislativos NUums. 822 y 823 y en el Decreto Supremo
N° 008-96-ITINCI.

SEGUNDA.- Presentacion del contrato de licencia como requisito para obtener una
patente de invencién

En caso de que se solicite una patente de invencién relacionada con productos o
procesos obtenidos o desarrollados a partir de un conocimiento colectivo, el solicitante
estara obligado a presentar una copia del contrato de licencia, como requisito previo para la
concesion del respectivo derecho, a menos de que se trate de un conocimiento colectivo
gue se encuentra en el dominio publico. El incumplimiento de esta obligacion serd causal de
denegacion o, en su caso, de nulidad de la patente en cuestién.

DISPOSICION TRANSITORIA

UNICA.- Conformacion del Comité Administrador del Fondo para el Desarrollo de los
Pueblos Indigenas

La designacion de los miembros del Comité Administrador del Fondo para el
Desarrollo de los Pueblos Indigenas estara a cargo de la Comision Nacional de los Pueblos
Andinos, Amazonicos y Afroperuanos, en coordinacibn con las organizaciones
representativas de los pueblos indigenas.

DISPOSICION FINAL
UNICA.- Reglamento del Fondo para el Desarrollo de los Pueblos Indigenas

Dentro del plazo de noventa (90) dias contados a partir de la entrada en vigencia de
la presente Ley, las organizaciones representativas de los pueblos indigenas alcanzaran un
proyecto de Reglamento al Comité de Administracién del Fondo para el Desarrollo de los
Pueblos Indigenas a que se contrae el Articulo 39 de la presente Ley, para su aprobacion.
Dicho Reglamento deberd regular la organizacién y funcionamiento del Fondo para el
Desarrollo de los Pueblos Indigenas, en el cual se determinard el monto o porcentaje
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méximo de los recursos del fondo que se podra destinar a sufragar los gastos que irrogue su
administracion.

Comuniquese al sefior Presidente de la Republica para su promulgacion.
En Lima, a los veinticuatro dias del mes de julio de dos mil dos.

CARLOS FERRERO
Presidente del Congreso de la Republica

HENRY PEASE GARCIA
Primer Vicepresidente del Congreso de la Republica

AL SENOR PRESIDENTE CONSTITUCIONAL DE LA REPUBLICA
POR TANTO:
Mando se publique y cumpla.

Dado en la Casa de Gobierno, en Lima, a los ocho dias del mes de agosto del afio
dos mil dos.

ALEJANDO TOLEDO
Presidente Constitucional de la Republica

LUIS SOLARI DE LA FUENTE
Presidente del Consejo de Ministros
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Annex 10  Law which Sets a List of Protected Native Crop&EY N° 28477)

Ley que declara a los cultivos, crianzas nativas y especies silvestres usufructuadas
Patrimonio Natural de la Nacion

EL PRESIDENTE DEL CONGRESO DE LA REPUBLICA
POR CUANTO:

EL CONGRESO DE LA REPUBLICA;

Ha dado la Ley siguiente:

LEY QUE DECLARA A LOS CULTIVOS, CRIANZAS NATIVAS Y ESPECIES SILVESTRES
USUFRUCTUADAS PATRIMONIO NATURAL DE LA NACION

Articulo 1.- De los objetivos de la Ley
Declarense a los cultivos, crianzas nativas y especies silvestres usufructuadas Patrimonio
Natural de la Nacién.

Articulo 2.- De los cultivos, crianzas nativas y especies silvestres usufructuadas Patrimonio
Natural de la Nacion

Considéranse cultivos, crianzas nativas y especies silvestres usufructuadas Patrimonio
Natural de la Nacion, a los que se indican en la presente Ley y los que posteriormente apruebe el
Ministerio de Agricultura por resolucion ministerial.

Articulo 3.- De la difusion, conservacion y promocion

Encargase al Ministerio de Agricultura, en coordinacién con los Gobiernos Regionales y
Gobiernos Locales y otras entidades publicas y privadas, la responsabilidad del registro, la difusion,
conservacion y promocién del material genético, el fomento de las actividades de produccion,
industrializacién, comercializacién y consumo interno y externo de los cultivos, crianzas nativas y
especies silvestres usufructuadas detalladas en el Anexo de la presente Ley, dentro de un enfoque de
sostenibilidad y sustentabilidad. El Ministerio de Agricultura lo ejecutara con cargo a su Presupuesto
del ejercicio fiscal que corresponda.

DISPOSICIONES FINALES
PRIMERA.- Deréganse las disposiciones legales que se contrapongan a la presente Ley.

SEGUNDA.- La presente Ley entrara en vigor al dia siguiente de su publicacion en el Diario Oficial El
Peruano.

POR TANTO:

Habiendo sido reconsiderada la Ley por el Congreso de la Republica, aceptandose las
observaciones formuladas por el sefior Presidente de la Republica, de conformidad con lo dispuesto
por el articulo 108 de la Constitucién Politica del Estado, ordeno que se publique y cumpla.

En Lima, a los veintidés dias del mes de marzo de dos mil cinco.

ANTERO FLORES-ARAOZ E.
Presidente del Congreso de la Republica

NATALE AMPRIMO PLA
Primer Vicepresidente del Congreso de la Republica

ANEXO

CULTIVOS, CRIANZAS NATIVAS Y ESPECIES SILVESTRES US UFRUCTUADAS QUE SE
CONSTITUYEN PATRIMONIO NATURAL DE LA NACION

a) CULTIVOS NATIVOS

NOMBRE COMUN - NOMBRE CIENTIFICO
1. Achiote: Bixa orellana

2. Achira: Canna indica

3. Aguaymanto: Physalis peruviana

4. Aji amarillo: Capsicum baccatum

5. Aji pimentén: Capsicum annuum

6. Caigua: Cyclanthera pedata
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7. Camote: Ipomoea batatas

8. Camu camu: Myrciaria dubia

9. Cafiihua: Chenopodium pallidicaule

10. Cascarilla o quinua: Cinchona officinalis (distribucion: Amazonia alta hasta los 3500
m); Cinchona pubescens (distribucion: Amazonia baja y alta hasta los 3500 m);
Cinchona spp.

11. Faique o Huarango: Acacia huarango

12. Frijol Aufia: Phaseolus vulgaris

13. Gatupa: Passiflora pinnatistipula

14. Huacatay: Tagetes minuta

15. Kiwicha: Amaranthus Caudatus

16. Llacon: Smallanthus sochifolius

17. Loche: Cucurbita moschata

18. Maca: Lepidium meyenu

19. Maiz Blanco Gigante: Zea mays

20. Maiz Morado: Zea mays

21. Mashua: Tropaeolum tuberosum

22. Mauca: Mirabilis expanda

23. Oca: Oxalis tuberosa

24. Olluco: Ullucus tuberosus

25. Paico: Chenopodium ambrosioides

26. Papa comun: Solanum tuberosum

27. Papa amarga: Solanum juczepczuki

28. Papa amarilla: Solanum goniocalyx

29. Papa ayanhuiri: Solanum ajanhuiri

30. Papa fureja: Solanum phureja

31. Papa Huayro: Solanum x chaucha

32. Papa patiquifia: Solanum stenotomum

33. Papa rucki: Solanum curtilobum

34. Papa tropical: Solanum hygrothermicum

35. Quinua: Chenopodium quinoa

36. Rocoto: Capsicum pubescens

37. Sacha inchi: Plukenetia volubilis

38. Sacha mango: Grias peruviana

39. Sacha oca: Maranta arundinacea

40. Sachapapa: Dioscorea trifida

41. Sauco peruano: Sambucus peruviana

42. Tuna: Opuntia ficus-indica

43. Ufa de gato: Uncaria tomentosa, Uncaria guianensis

44, Yuca: Manihot esculenta

45, Zinnia: Zinnia peruviana

b) CRIANZAS NATIVAS

NOMBRE COMUN - NOMBRE CIENTIFICO
1. Cuy: Cavia porcellus

2. Alpaca: Lama pacos

3. Llama: Lama glama

c) ESPECIES DE FAUNA SILVESTRE USUFRUCTUADAS
NOMBRE COMUN - NOMBRE CIENTIFICO
. Chinchilla: Chinchilla lanigera

. Guanaco: Lama guanicoe

. Huangana: Tayassu pecari

. Majaz: Agouti paca

. Oso de anteojos: Tremarctos omatus

. Pecari: Pecari tajacu

. Venado Rojo: Mazama americana

. Vicufa: Vicugna vicugna

. Viscacha: Lagidium peruanum

10. Zorro de Sierra: Pseudalopex culpaeus
11. Taruca: Hippocamelus antisensis

OCO~NOUTA WNPEP
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Annex 11  Decision 345 of the Andean Community:
Common Provisions on the Protection of the Rights of Breeders of
New Plant Varieties
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Annex 12  Decision 391 of the Andean Community:
Common Regime on Access to Genetic Resources
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CHAPTER II: ON THE APPLICATION FOR ACCESS
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CHAPTER Ill: ON THE ACCESS CONTRACT
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TITLE VIII: ON VIOLATIONS AND SANCTIONS

+ " "ok ( * " 0"
N
) Tt & "+ "+ 8 (88 + &
+ %e & $ e "$Y)
I &'+ & $ "/%$& 6 $(
Loy & *&&
(" M)8) L)+ mE
soxog ok m & *) $&
"L T&& =" " s ) s (
Ty $.
N )E( & Iy
) " A " &S " &)
& )&s$ "& ')$ & & *)"& L)
"+ ')+' &

TITLE IX: ON THE NOTIFICATIONS BETWEEN MEMBER COUNT RIES

. D &" )y S
e YTyt e ) e W ()
& g g
£ e $ s T )Y
"$ 8/( . 6 $ ( o+
7 8& )" oy
) L&) $ "& ")) *
& /I $) /8&$. /I ) "& ) "&" & &

Cpr e (o
TITLE X: ON THE COMPETENT NATIONAL AUTHORITY

- . ) + ")) . ))
& & £ )8 )
) A G
o " ") & "ok % O+ (
&)t ) e $) 8
Y (8 "& '+ & "' & &"&
6 &-
#oorIm T &)
#3$ "/ $"& % & & s
)
&# $ ) )$ ") $
& "$) .
#E ) ) "& ) 8+ 4
& '+ &
HE "& + -
) e
$# . & & 1)) + L nongn g
)ttt 6 $( , "
"& +)$ )" -
- DRI &
)T rE&M& )L+t m

95



* &t & P+ M) . $re

STt & L& M) -

8# * (I 6 $( /" g M) &+ $ &

( &+ &$"

6# )$" x4+ ¥ ()6 $
)+ & & L Y G|

)$ )" -

# o " * ") $" "

$

# & )+ ( )" D)

&( ))). * -

#E Y+ $ &t & -

#HE " .o ") & "
+"& " 4 ( -"&

#)) & )8 ! + )

)

TITLE XI: ON THE ANDEAN COMMITTEE ON GENETIC RESOUR CES
&" . 4 + &/
. & Lo )
4 mk oo & "& "o
& et +."+ & $"
N’ )

#0$" N"& 'S L& )

) ). -

# % M L&

M &"

# &% .. " &" " (6
my noomgn " 'S -

&t & $"& $8 $ . -

+ " IM$. & ) $+ & (

$ " & + &

# .. &% "& & $ )y .

& . " L&) )t 0) "6 DD L
&$"&& " % "&+ & ()"
)$) +

# .08 ) )& *

"% )% S "& + & "3

$# ..&$"& . $8 . % +) "&(" S
* ) PR T $ +
& -

#"6$ "*" ( $& $ + & -

# (8 ( "%

8#7 $" 3)" +." M - "&

6# o " " S

96



% . ),
")

$" *

TS /%S I+ &
ve ey L (o
Ceava (e

% % LT
) OF/ & %

%) "% /3 ¢

& 8 & "& )

16( / "+."6 " "& %)

"ot L)%

+ %& & /I 6 $( *

* 7 = 8" 8

& I ")t ) ) ek
D DD IR

% _#)

% +& B -

6 $(

. 8
+||&& |||)+ " $u
n)) " 6 () &$ $ /

)+ "6 $

97



2./. " &
%" ) :
) ( "
) (O
% &" /
/$ $" & .
& "$) . /M) $ "
" + *
") p)) )
&
) = )D&
O + (
(" $ + &
)& ") "
*oo"Ugt 3
"$ . $ &'+
( & $"& $
)$ " $ . &
o+ ( [+ 8 " &
")
$ "$ ./
)) ) &+ "6 . S
& 4 ")
- ' M+ )8
$ ( +
& & "& "%
& . ( +" ) &
oommo)E) ).
" & '+ &
%" "& %" ) "&"
. 4 ") ™
& ""& "6 $ $
% % 7 " & .
/o "MN& $"
$ "& )" &
* R c " &
It &
&" 4
' ! ) "&
(6 $ . I
& ( & M) "
& .* & &)
! "& ") &"( /(
Loy g
%" %) /)y "™/It.&”
wmoorg "& M) "o
6 $( * )
$ . )$ ) * o+

"9>(6 $&"+ "

+& & M)
$/ '+

"9>(6 $&"+ "
"ok

+(
& /
& )Y $'&
& &'+ ) $+

) s
$ 6 ( (/

St r&) ) L]

/1 = ;FB" &

98



99

I

)+



Annex 13  Decision 486 of the Andean Community:
Common Intellectual Property Regime

(Excerpt from DECISION 486) (Non official translation)

Signed in the city of Lima, Peru 14 September, 2000

THE COMMISSION OF THE ANDEAN COMMUNITY, HAVING SEEN:
Article 27 of the Cartagena Agreement and Commission Decision 344;
DECIDES: To replace Decision 344 by the following Decision:
COMMON INTELLECTUAL PROPERTY REGIME

TITLE I: GENERAL PROVISIONS

On National Treatment

Article 1. - Each Member Country shall accord the nationals of other members of the Andean
Community, the World Trade Organization, and the Paris Convention for the Protection of Industrial
Property, treatment no less favorable than it accords to its own nationals with regard to the protection
of intellectual property, subject to the exceptions already provided in articles 3 and 5 of the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS) and in article 2 of the Paris
Convention for the Protection of Industrial Property.

Member Countries may also accord such treatment to the nationals of a third country under the terms
of their respective domestic legislation.

On Most-Favored-Nation Treatment

Article 2. - With regard to the protection of intellectual property, any advantage, favor, privilege, or
immunity granted by a Member Country to the nationals of any other Andean Community Member
Country shall be accorded to the nationals of all other Members of the World Trade Organization or of
the Paris Convention for the Protection of Industrial Property.

The stipulation set forth in the preceding paragraph shall be applicable without prejudice to the
reservations provided for in articles 4 and 5 of the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS).

On the Biological and Genetic Heritage and Traditional Knowledge

Article 3 .- The Member Countries shall ensure that the protection granted to intellectual property
elements shall be accorded while safeguarding and respecting their biological and genetic heritage,
together with the traditional knowledge of their indigenous, African American, or local communities. As
a result, the granting of patents on inventions that have been developed on the basis of material
obtained from that heritage or that knowledge shall be subordinated to the acquisition of that material
in accordance with international, Andean Community, and national law.

The Member Countries recognize the right and the authority of indigenous, African American, and
local communities in respect of their collective knowledge.

The provisions of this Decision shall be applied and interpreted in such a way that they do not
contravene the stipulations of Decision 391 and its effective amendments.

On the Periods and Deadlines

Article 4 .- The effective periods for carrying out the procedures stipulated in this Decision that are
subject to publication or notification shall be counted as of the day following the notification or
publication of the act involved, unless stipulated otherwise in this Decision.

Article 5. - When periods are given in days, these shall be considered working days, unless this
Decision stipulates otherwise. If the period is stated in months or years, it shall be computed from date
to date. If there is no day equivalent to the starting day of the period in the month of expiration, the last
day of the month shall be considered the deadline. If the last day is not a working day, then the
deadline shall be considered as having been extended to the following working day.

On the Notifications
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Article 6. - The competent national office may set up a system of notification to adequately
communicate its decisions to the interested parties.

On the Language

Article 7 .- Application petitions addressed to the competent national office shall be submitted in
Spanish.

Article 8 .- All documents that are processed by the competent national offices shall be submitted in
Spanish. Otherwise, they shall be accompanied by unauthenticated Spanish translations. The
competent national office may, however, dispense with the presentation of the translations of those
documents should it deem this advisable.

On the Claim of Priority

Article 9 .- The first application for an invention or utility model patent or for the registration of register
an industrial design or a trademark that is validly filed in another Member Country or with a national,
regional, or international authority to which the Member Country is linked by a treaty establishing an
analogous right of priority to that established in this Decision, shall confer on the applicant or the
applicant’s assignee the right of priority in filing for a patent or registration on the same subject-matter
in the Member Country. The scope and effects of the right of priority shall be those provided in the
Paris Convention for the Protection of Industrial Property.

The right of priority may be based on a previous application filed with the competent national office in
the same Member Country, provided that a previous right of priority was not claimed in that
application. In that case, filing a subsequent application claiming priority shall mean abandoning the
previous application in respect of the subject matter that is common between the two.

Any application validly accepted for processing as provided for in Articles 33, 119, and 140 of this
Decision or in such treaties as are applicable, is acknowledged to confer the right of priority.

In order to qualify for that right, an application claiming priority shall be filed within the following
unextendible periods to be counted as from the filing date of the application whose priority is claimed:

a) twelve months for patents on inventions and utility models; and,
b) six months for registrations of industrial designs and trademarks.

Article 10 .- For the purposes of the previous article, a declaration shall be submitted accompanied by
the pertinent documentation claiming the priority of the previous application and stating its filing date,
the office to which it was submitted, when it was granted, and the number assigned to it, if known. The
competent national office may prescribe the payment of a fee for processing priority claims.

The declaration and the pertinent documentation shall be submitted together with or separately from
the application within the following unextendible periods to be counted as from the filing date of the
priority claim:

a) in the case of patents on inventions or utility models: sixteen months; and,
b) in the case of applications for registration of industrial designs or trademarks: nine months.

Also to be presented are a copy of the application whose priority is claimed, certified by the issuing
authority, a certificate attesting to the application filing date issued by the same authority, and, if
applicable, the proof of payment of the prescribed fee.

No formalities in addition to those stipulated in this article shall be required for purposes of the right of
priority.

Article 11 . - Failure to comply with the deadlines, present the documents, or pay the fee shall result in
the loss of the priority claimed.

On Discontinuance and Abandonment

Article 12 .- The applicant may discontinue the application at any time during the process.
Discontinuance of a patent or registration application shall bring the administrative proceeding to an
end as of the declaration of conclusion by the competent national office and the assigned presentation
date shall be lost.

If the discontinuance predates the publication of the application, that application shall not be
published. In the case of patents on inventions or utility models or the registration of an industrial
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design, the information shall be kept confidential and may not be consulted without written consent
from the applicant unless the time-limit set forth in article 40 has been reached.

Article 13 .- The stipulations of the previous article shall be applicable to the abandonment of the
application proceeding as pertinent.

TITLE 1l: ON PATENTS
CHAPTER I: On Patentability Requirements

Article 14 .- The Member Countries shall grant patents for inventions, whether goods or processes, in
all areas of technology, that are new, involve an inventive step, and are industrially applicable.

Article 15 .- The following shall not be considered inventions:
a) discoveries, scientific theories, and mathematical methods;

b) Any living thing, either complete or partial, as found in nature, natural biological processes,
and biological material, as existing in nature, or able to be separated, including the genome or
germ plasm of any living thing;

c) literary and artistic works or any other aesthetic creation protected by copyright;

d) plans, rules, and methods for the pursuit of intellectual activities, playing of games, or
economic and business activities;

e) computer programs and software, as such; and,
f) methods for presenting information.
Article 16 .- An invention may be deemed new when not included in the state of the art.

The state of the art comprises everything that has been made available to the public by written or oral
description, use, marketing, or any other means prior to the filing date of the patent or, where
appropriate, of the priority claimed.

Solely for the purpose of determining novelty, the contents of a patent application pending before the
competent national office and having a filing date or priority application date earlier than the date of
the patent or patent priority application under examination, shall likewise be considered part of the
state of the art, provided that the said contents are included in the earlier application when published
or that the period stipulated in Article 40 has concluded.

Article 17 .- For the purposes of determining patentability, no account shall be taken of any disclosure
of the contents of the patent during the year prior to the filing date of the application in the Member
Country or during the year before the date of priority, if claimed, providing that the disclosure was
attributable to:

a) the inventor or the inventor’s assignee;

b) a competent national office that publishes the contents of a patent application filed by the
inventor or the inventor’s assignee in contravention of the applicable provision; or,

¢) a third party who obtained the information directly or indirectly from the inventor or the
inventor’s assignee.

Article 18 .- An invention shall be regarded as involving an inventive step if, for a person in the trade
with average skills in the technical field concerned, the said invention is neither obvious nor obviously
derived from the state of the art.

Article 19 .- An invention shall be regarded as industrially applicable when its subject matter may be
produced or used in any type of industry; industry being understood as that involving any productive
activity, including services.

Article 20 .- The following shall not be patentable:

a) inventions, the prevention of the commercial exploitation within the territory of the respective
Member Country of the commercial exploitation is necessary to protect public order or morality,
provided that such exclusion is not merely because the exploitation is prohibited or regulated by
a legal or administrative provision;
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b) inventions, when the prevention of the commercial exploitation within the respective Member
Country of the commercial exploitation is necessary to protect human or animal life or health or
to avoid serious prejudice to plant life and the environment, provided that such exclusion is not
made merely because the exploitation is prohibited or regulated by a legal or administrative
provision;

¢) plants, animals, and essentially biological processes for the production of plants or animals
other than non-biological or microbiological processes;

d) diagnostic, therapeutic, and surgical methods for the treatment of humans or animals.

Article 21 .- Products or processes already patented and included in the state of the art within the
meaning of Article 16 of this Decision may not be the subject of new patents on the sole ground of
having been put to a use different from that originally contemplated by the initial patent.

CHAPTER II: On the Patent Owners

Article 22 .- The right to a patent belongs to the inventor and may be assigned or transferred by
succession.

Patent owners may be natural or judicial persons.
If several persons make an invention jointly, they shall share the right to patent it.

If several persons make the same invention, each independently of the others, the patent shall be
granted to the person or assignee with the first filing date or, where priority is claimed, date of
application.

Article 23 .- Without prejudice to the provisions of national law in each Member Country, in the case of
inventions made in the course of an employment relationship, the employer, whatever its form and
nature, may transfer part of the economic benefits deriving from the innovations to the employee
inventors in order to promote research activity.

Entities receiving state funding for their research shall reinvest part of the royalties received from the
marketing of those inventions to generate a continuing supply of research funds and encourage
researchers by giving them a share of the proceeds from the innovations, in accordance with the
legislation in each Member Country.

Article 24 .- The inventor shall have the right to be cited as such in the patent or to oppose being so
mentioned.

CHAPTER III: On Patent Applications

Article 25 .- A patent application may cover only one invention or a group of interrelated inventions
that constitute a single inventive concept.

Article 26 .- Applications for patents shall be filed with the competent national office and shall contain:
a) the petition;
b) the description;
c) one or more claims;

d) one or more drawings, if needed to understand the invention which, shall be considered an
integral part of the description;

€) a summary;
f) such powers of attorney as may be needed;
g) proof of payment of the prescribed fees;

h) a copy of the contract for access, if the products or processes for which a patent application
is being filed were obtained or developed from genetic resources or byproducts originating in
one of the Member Countries;

i) if applicable, a copy of the document that certifies the license or authorization to use the
traditional knowledge of indigenous, African American, or local communities in the Member
Countries where the products or processes whose protection is being requested was obtained
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or developed on the basis of the knowledge originating in any one of the Member Countries,
pursuant to the provisions of Decision 391 and its effective amendments and regulations;

j) the certificate of deposit of the biological material, if applicable; and,

k) a copy of the document attesting to the transfer of the patent right by the inventor to the
applicant or assignee.

Article 27 .- The patent application petition shall be a form that shall include the following information:
a) the application for a patent grant;
b) the applicant's name and address;

c¢) the nationality or address of the applicant and, should the applicant be a judicial person, the
place of incorporation;

d) the name of the invention;

e) the name and address of the inventor, if a person other than the applicant;
f) the name and address of the applicant’s legal representative, if pertinent;

g) the signature of the applicant or of the applicant’s legal representative; and,

h) the date, number, and office of filing of any such application for a patent or other patent
protection as may have been filed or obtained abroad by the applicant or assignee in respect of
part or all of the same invention claimed in the application being filed in the respective Member
Country, if pertinent.

Article 28 .- The description of the invention shall be sufficiently clear and complete to be understood
and for the invention to be carried out by a person skilled in the art. The description shall contain the
name of the invention and the following information:

a) the technological sector to which the invention refers or in which it shall be applied;

b) prior technology known to the applicant that would help the invention to be understood and
examined and references to previous documents and publications that discuss the technology
involved,;

c) a description of the invention in such a way that the technical problem and the solution
provided by the invention may be understood, explaining the differences and possible
advantages with respect to previos technology.

d) a brief description of the drawings if there are any;

e) a description of the best method known to the applicant for carrying out the invention, with
the use of examples and references to the drawings if they are pertinent; and,

f) a statement as to how the invention meets the condition of being capable of industrial
application, if this is not clear from the description or the nature of the invention itself.

Article 29 .- Where the invention refers to a product or a process involving biological material and the
invention cannot be understood and carried out, as described, by a person skilled in the art, it must be
accompanied by a deposit of the said material.

The material shall be deposited by the filing date in the Member Country or, where priority is claimed,
the date of application. Deposits with an international authority recognized under the 1977 Budapest
Treaty on the International Recognition of the Deposit of Microorganisms for the Purposes of Patent
Procedure or any other institution acknowledged by the competent national office as appropriate for
this purpose shall be valid. In such cases, the name and address of the depositary institution, the date
of deposit, and the number assigned by that institution to the deposit shall be included in the
description.

The deposit of biological material shall be valid for granting a patent only if it is carried out in such a
way that any interested person may obtain samples of that material by the date of expiration of the
period stipulated in article 40, at the latest.

Article 30 .- Claims shall specify the subject matter for which patent protection is sought. They must be
stated clearly and concisely and be fully substantiated by the description.
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Claims may be independent or dependent. A claim shall be independent when it defines the subject
matter in respect of which protection is sought without referring to any previous claim. A dependent
claim, on the other hand, defines the subject matter for which protection is sought by referring to a
prior claim. A claim referring to two or more previous claims is considered a multiple dependent claim.

Article 31 .- The summary shall consist of a synthesis of the technical explanation given in the patent
application. That summary shall be used to provide technical information only and shall have no effect
whatsoever on the interpretation of the scope of protection conferred by the patent.

Article 32 .- No Member Country may require the fulfillment of patent application requirements
additional to or other than those set forth in this Decision.

Without prejudice to the foregoing, should the competent national office, during the processing of the
application, have any reasonable doubts about any of the elements included, it may request the
applicant to provide the necessary substantiating evidence.

Article 33 .- The date of its receipt by the competent national office shall be considered the application
filing date, providing that the application contained the following elements:

a) a statement that the applicant is applying for a patent;

b) data identifying the applicant or person filing the application or that shall enable the
competent national office to communicate with that person;

¢) a description of the invention;
d) the drawings, if pertinent; and,
e) the proof of payment of the prescribed fees.

Failure to comply with any of the requirements specified in this article shall cause the competent
national office to reject the application for processing and no filing date shall be assigned to it.

Article 34 .- The applicant for a patent may, at time during the processing, request the modification of
the application, but that modification may not involve extending the scope of protection beyond the use
indicated in the initial application.

The applicant may, likewise, request the correction of any material error.

Article 35 .- Patent applicants may, at any time during the processing, request the conversion of their
applications for an invention patent into applications for a utility model patent. That change in
application shall be possible only if the nature of the invention permits that conversion.

An applicant may submit a petition for conversion of an application one time only. The converted
application shall keep the original filing date.

The competent national offices may, at any stage of the processing, suggest that the applicant make a
convertion in the patent being applied for and order an additional fee to be paid for filing the
application for its conversion.

The applicant may accept or reject the suggestion on the understanding that if it is rejected the
application shall continue to be processed as originally filed for.

Article 36 .- Applicants may, at any time during the processing, divide their applications into two or
more divisional applications, but none of these may have the effect of extending the scope of
protection beyond the use indicated in the initial application.

The competent national office may, at any time during the process, ask the applicant to divide the
application if it fails to comply with the requirement for the unity of the invention.

Each divisional application shall be entitled to keep the original filing date or, where priority is claimed,
the initial date of application.

Where multiple or partial priorities are claimed, the applicant or the competent national office shall
state what priority date or dates shall be applicable to the subject matters that each of these divisional
applications shall cover.

For the purposes of the division of an application, the applicant shall file the necessary documents to
complete each of the resulting applications.
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Article 37 .- The applicant may, at any moment during the processing, combine two applications into a
single one, but this combination may not involve extending the scope of protection beyond the use
indicated in the initial application.

No combination shall be permitted if the merged applications fail to comply with the requirement for
the unity of the invention stipulated in article 25.

The combined application shall be entitled to keep the original filing date or, where priority is claimed,
the initial date or dates of application.
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Annex 14  Side Letter in the US—Peru Free Trade Agreement

The text of the Side Letter:

UNDERSTANDING REGARDING BIODIVERSITY AND TRADITIONAL KNOWLEDGE

The governments of Peru and the United States have reachéadllalaéng understanding

concerning biodivesity and traditional knowledge in connection wWith United States of

America - Peru Trade Promotion Agreement signed this day:

The Parties recognize the importance of traditional knowledgeiaddsersity, as well as the

potential contribution of traditional knowledge and biodiversity tdtucal, economic, an
social development.

The Parties recognize the importance of the following: (1) wibigiinformed consent from the

appropriate authority prior to accessing genetic resources timeleontrol of such authorit
(2) equitably sharing the benefits arising from the use oftivadi knowledge and genef
resources; and (3) promoting quality patent examination to ensure the@whditipatentability
are satisfied.

The Parties recognize that access to genetic resourcesliotral knowledge, as well as t
equitable sharing of benefits that may result from use of ttessrirces or that knowledge, ¢

()

s
ic

fan

be adequately addressed through contracts that reflect mutgedlydaterms between user and

providers.

Each Party shall endeavor to seek ways to share informaidmay have a bearing on 1
patentability of inventions based on traditional knowledge or geneticroesoloy providing:

a) publicly accessible databases that contain relevant informatioin;

b) an opportunity to cite, in writing, to the appropriate examirgathority prior art that may

have a bearing on patentability.

FOR THE GOVERNMENT OF PERU:

FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA:
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Annex 15 Informe de Analisis de Potenciales Casos de Biopirateria erPar
(Analysis of Potential Biopiracy Cases in Peru)

This 20-page report identifies six Peruvian species (hgxgdajryacon, camu camu, sangre de grado,
sacha inchi, chanca piedra and caigua) used traditionallyaimpesinoand native communities —
mostly for food purposes — which have been subject to intellectopéry rights in Europe, the US
and Japan. These include dozens of patents for inventions relabteddgtants. The report presents a
detailed description of the claims included in a series of patents.

The entire report may be accessed at www.biopirateria.org
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Annex 16  List of interviewed persons/institutions and survey regmdents

Asociacion Civil Pro Uso Diversitas (Civil association working on biodiversity issues in
general) — Santiago Pastor, interview, October 27, 2005

Asociacibn PROBIOANDES (Private center for the dissemination of biodiversity
information) — Zésimo Huaman, respondent, December 5, 2005

Centro Internacional de la Papa — CIP (International research center) two
representatives — William Roca, Enrique Chujoy, interviews, December 15, 2005

Centro Regional de Investigacion de la Biodiversidad Andina — CRIBA (Academic
association working with Andean peasant communities — Ramiro Ortega, respondent,
November 25, 2005

Confederacion de Nacionalidades Amazonicas del Peri (CONAP) - James Pishagua,
interview, February 14, 2006

Convencion Agraria — CONVEAGRO (Union of small and medium size farmers and
agricultural producers) — Miguel Caillaux, interview, January 12, 2006

Comision de Coordinacion de Tecnologia Andina — CCTA (Association working with
Andean farmers) — Juan Torres, respondent, January 29, 2006

Finca Bioagricultura Casa Blanca (Private organic production centre) — Carmen Felipe
Morales, respondent, January 16, 2006

Grupo Yanapai (Private civil association working with communities) — Mariah Scurrah,
respondent, December 20, 2005

INCAGRO Project (rural development project of the Ministry of Agriculture) — Hugo Fano,
respondent, November 12, 2005

Instituto de Investigaciones de la Amazonia Peruana — IIAP (Public/private research
centre) two representatives — Luis Campos Baca, Yolanda Guzman, respondents, 12
and 15 December 2005 respectively

Instituto Nacional de Recursos Naturales — INRENA (Public national authority for flora
and fauna) — Marina Rosales, respondent, January 18, 2006

Instituto Nacional de Investigacion y Extensién Agraria (Public agricultural research
institute) — Manuel Siguefas, respondent, November 12, 2005

Instituto Nacional de Defensa de la Competencia y la Propiedad Intelectual (INDECOPI)
— Silvia Bazéan, interview, February 15, 2006

Servicio Nacional de Sanidad Agraria — SENASA (Public sanitary authority of Peru) two
representatives — Jose Aquino and assistant, interviews, November 23, 2005

Secretaria Técnica del CGIAR (Public institute) — Ricardo Sevilla, respondent,
December 19, 2005

Sociedad Peruana de Derecho Ambiental — SPDA (Association working on
environmental policy and legal issues) two representatives — Jorge Caillaux, Isabel
Lapenia, interviews, January 2006

Important note : Those surveyed and interviewed did not necessarily respond from an institutional
point of view or compromise their institutions with their comments.
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The Fridtjof Nansen Institute is a non-profit, independent research
institute focusing on international environmental, energy, and
resource management. The institute has a multi-disciplary
approach, with main emphasis on political science, economicsnd
international law. It collaborates extensively with other esearch
institutions in Norway and abroad.

FRIDTJOF NANSENS INSTITUTT — THE FRIDTJOF NANSEN IN STITUTE
Fridtjof Nansens vei 17, P. O. Box 326, NO-1326 Lysaker, Norway

Phone: (47) 67 11 19 00 — Fax: (47) 67 11 19 10 — E-mail: post@fni.no
www.fni.no



